COURT OF COMMON PLEAS OF PENNSYLVANIA
ERIE COUNTY

MARK KIDDO, ¢f af.,
o Casc No. 13144-18
Plainuffs, Judge Daniel | Brabender

V.

AMERICAN FEDERATION OF STATE, COUNTY AND PLAINTIFFS' RENEWED MOTION

MUNICIPAL EMPLOYEES, LOCAL 2200, ¢f af., FOR PRELIMINARY INJUNCTION
AND REQUESTING EMERGENCY
I)Cfcndill][s. REI IEF

Pursuant to Pennsvlvania Rule of Civil Procedure 1531(a), Plainuffs Mark Kiddo, Joan
Hordusky, Mike Dzurko. Christune Arnone, Jennie Clay, Madelvn Groover, Melissa Guzowski, and
Jetf Granger (coliccuvely “Plainutfs”), by and through their undersigned counsel, file this Renewed
Moaon tor Preliminary [njuncron and Requesung Emergency Relief and stare as follows:

L. Despite this Court’s continuance of the hearing on Planuffs” Mouon for Preliminary
[njuncrion {*PL Mouon™)—and Defendant Erie Warer Works's (“LEWAWS”) consent to such
contnuance at the hearing—EWW plans 1o hold a vore on March 21, 2019, as to certun terms and
conditions ot employment that will immediately affect Plamnafts.

2. The terms and condinons upon which EWW intends to vore (“Altered Offer”) were
ratified by Plainuffs and their co-workers only afrer their union concealed and/or withheld the eerms
of EXWW’s final offer (“Final Offer”). in violation of the union’s duty of fair representagon. Pl Mor.
14 5--16. Indeed, Plancifts were never made aware thar EWW's Final Offer included two options
and instead voted on the Altered Offer in forced ignorance of other, equally available erms and
condiions of emplovment included in the Final Offer. 14, ac 9 10,

3. Accordingly, and as alleged m and demonstrared ar che hearing on Planafts’ Pl

Motton before this Court on February 26, 2019, should EWW choose to alter the status quo and



ranfy such rerms and conditions of emplovment, such terms and conditions will become final and
binding. despite immediare and irreparable harm to Plaintiffs, and permanentdy foreclose cquirable
rchet sought by Plansffs. PI Mot 99 22-32.

4, EWW should be enjoined from alrering the status quo and exccuting any such terms

and condiuons of emplovment, at least until the conclusion of the hearing on the Pl Motion.
STATEMENT OF FACTS

3. On December 5, 2018, Plamnntts tiled a Complainr and Demand for Jury Trial

(“Complainr”) in rhe above-captoned marter alleging a breach of the dury of fair representation.

Plaintifts hercby incorporate by reference the allegarions sct forth in their Complaine.

0. Less than two wecks afeer filing thewr Complaine, Plamaffs fiied a P Monon secking
to enjoin EWAW from excecunng any conteact or agreement with Defendants American Federation of
State, County and Municipal Emplovees, Local 2206, American Federanon of State, County and
Munietpal Emplovees Distriet Council 85, Randy Procious, and Shane Clark (cotlectively, “Union
Defendants”) during the pendency of this matrer and enjorning Unmon Defendanes from imposing
union discipline or charges related ro the subyject matrer of chis acaon. PL Motion § 4. Plainntts
hereby meorporate by reference the allegavons ser torth in cheir P Mowoon.

7. This Court scheduled a hearing on the PI Mouon for December 27, 2018,

8. Plainuffs jomed 1n a Joint Motion to Modify Hearing Date (“Joint Mouon™), tiled on
December 21, 2018, only atter ali parties agreed to observe the starus gquo.

9. As reflected in Joinr Moton, “Jtjhe Union Defendants have agreed not to initare any
internal union charges against Plainofts arising out of the events at issue in the above-referenced
lingaton for the pendency of the lingation.” effecuvely vidating the need for injuncrive relief as o
Union Defendants. Joint Mot 4 5. For ars part, EWW “agreed not to bring to a vorte the IFinal Offer

that was radfied by the members of AFSCME prior to February 26, 2019.7 joint Moe, 4 6.

]



10. On February 26, 2019, at the rescheduled hearing on Plaintffs” P Morion, Plainnffs
presented evidence and restimony demonstratng thar Plamnfts were enttled o a preliminary
injunceon in this matter.

1. Atrer Plainuffs rested their case, this Court, with ne oljection from FEWIW s connsel,
contnued the hearing on Plamnatfs’ PT Modon unal June 25, 2019

t2. WA s counscel has since informed Pluanfts’ counsel thae, on March 21, 2019,
WAV intends to hold a ranficanon vote on the terms and condinons of emplovment puratively
ratificd by Plainnffs as a result of Union Defendants” breach of the dury of fair represenration,
despite the fact that all parties agreed to contunue the hearing on Plainaffs” ' Monon unal June 25,
2019,

13, Should EWAY disrupr the starus quo and ratfy such rerms and condidons of
emplovyment, irreparable harm will befall Plainuffs.

STANDARD FOR PRELIMINARY INJUNCTION

[4. As detatled 1 therr P Monion and demonstrated through evidence and resamony to
this Coure, Plunetts have established all six clements for a preliminary injuncrion. See Mot for
Prelim. [y Swmmet Towne Crr, e v Shoe Show of Rocky Mouat, Ine., 828 A.2d 995, 1001 (Pa. 2003},

15. Spectfically, Plamnufts have shown: (1) that they will suffer immediare and irreparable

harm in thar EWAY was considering—and will now conduer a ranfication vote on March 21, 2019—
rerms and condinons of emplovment thar were only ratfied as a result of Union Defendants” breach
of the dury of fair representadon: {2) that greater harm would follow from refusing the injuncaon
because, wichour an mjunction, EXNAV will be permirted or forced to execute o collecuve bargaining

agreement that retlects inadequate representation and has been muafied only due o AFSCME’s

" Additionally, tesimony and evidence presented ar the February 26, 2019 hearing also
established that EWAV had filed exceptions with the Pennsylvania Labor Refations Board to a
hearing examiner’s proposed order purporting to require EWW to hold a vore but nor requiring
ratification or exccution and, ar thar ime, had no intent to hold a vote before June 25, 2019,

-
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breach ofits duty of fair representation; (3) an injuncrion would preserve the starus quo in thar
EAVAV will continue to work under rerms and conditions ser forch in its expired coneract: (4)
Plaintifts have a clear righe to relief in thar Union Defendanes violated their own constirution and
misrepresented or failed ro disclose the existence of and/or all pertinent information concerning the
Final Otfer: {5) enjoining EWW will abate the harm because iv will prevent FWW from
mmplementing harmtul rerms and condigons of employment: and {6) entering an injunction would
not be contrary to the public inreresr because EWAW will conrinue to work under existing rerms and
conditons of emplovment and because “[tlhere s ... an over-nding public mrterest in promoting
well-managed autonomous associations which are able to perform their functions cffectively and sall
provide mrernally for the tair treatment of individual members .7 Fafettr v Local Union No. 2026,
Untted Mene Workers, 16t A 2d 882, 888 (Pa. 1960).

16. EWAVs inrended decision to hold a vote on March 21, 2019, only strengthens the
need for a preliminary inpunction in this marter. EWAVY mav—in just two weeks—permianent/y
forectose equirable relief for Plainuffs, including the opportunity to revote on the Final Offer. See
Compl. 11

7. Should 1t be impossible to complete the hearing 1 this marteer bhetore March 21,
2019, this Court has reason w grant Plamnoffs’ PL Moton without further hearing, See. e g, PaR.C.P.
No. 1531(a) (permutang a court to grant a preliminary imuncuon withour hearing 1f ic “appears to the
sansfaceion ot the court that immediare and irreparable injury will be sustaimed before ... a hearing
[can bef held™); see WPNT Ine. v Secret Commre ns Ine, 661 A2d 409, 411 (Pa. Super. 1995) (“A

prelimmary mjunction may be granted wirhout notice and hearing only when there exists a need for

unusual haste so thar a clear right may be protected from immediare and irreparable injury.”).



18. However, if this Court cannor grant Plunuffs” Pl Modon withour a hearing,

Plamafts arc availlable o appear betore this Court”

WHEREFORE, Plintiffs respeerfully request that s Court issue an order preliminarily

enjoining EWAV and 1ts agenrs, assistances, successors, cmplovees, artorneys, directors, and all other

persons acting in concert or cooperation with them or ar their dircetion or under rheir conrrol. from

exccuting any contract or agreement with Union Defendants.

Pared: March 7, 2019

I{Mll}r 5L1|)111ir.raL</—»

Arthur D. Martinucci, Esquire

Pa. Attorney LD, No. 63699

2-mail: amartnucci@quinnfirm.com
QUINN, BUSECK, LEEMHUIS, TOOHEY
& KROTO, INC.

2222 West Grandview Boulevard

Frie, PA 16506-4508

Phone: 814.833.2222

FFacsimile: 814.833.6753

David R. Osborne

Pa. Arcornev L1 No. 315024

F-mail: drosbome@faimesscenter.ory
Justun T. Miller

Pa. Arrorney LI, No. 325444
E-mail: jrniller@ fuencesseenter.org
Nathan J. McGrath

Pa. Artorney L. No. 308845

E-mail: njmegrath@fairnesscenter.org
Joshua M. Montagnini

Pa. Arrorney LD, No. 323157

[2-mail: jmmontagnini@fairnessceater.ory,
THE FAIRNESS CENTER

500 North Third Screer, Floor 2
Harnsburg, PA 17101

Telephone: 844.293.1001

Facsimile: 717.307.3424

Connsel jor Plainiiffs

“ Plantitts’ counsel has previously scheduled contlices on March [4ch, 20th, and 21¢h, 2019,
Flowever, Plaintiffs’ counsel will make every reasonable efforr to accommodarte any hearing dare ser

by this Court.



CERTIFICATE OF SERVICE

The foregotng was served this day via first-class mail on the Detendants as follows:

Amy L. Rosenberger, Esg.
Alidz Oshagan, Esq.
Willig, Williams & Davidson
1845 Walnut Street
24th Floor
Philadelphia, PA 19103

Counnsel for Union Defendants
Mark T. Wassell. Esq.
Roberr D. Zaru, Esq.
Knox, McLaughhn, Gornall & Senneet, P.C.
1260 W, 10ch Street

Erie, PA 106501-1461

Couniel for Defendant Zrie Water Works

Daced: March 7, 2019 W

stin T. Miller
Pa. Atcorney LD, No. 325444
E-mall: jomuiller@farnesscenter.org
THE FAIRNIESS CENTER
500 North Third Streer, Floor 2
Harnsburg, PA (7101
Telephone: 844.293.1001
Fagsimule: 717.307.3424

Conusel for Plaintiffs
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COURT OF COMMON PLEAS OF PENNSYLVANIA
ERIE COUNTY

MARK KIDDO, ef o/,
MARK KIDDO, e/ o/, Case No. 13144-18

Plaintiffs, Judge Danicel j. Brabender

V.

AMERICAN FEDERATION OF STATE, COUNTY AND | ORDER GRANTING PLAINTIFES

MUNICIPAL EMPLOYEES, LOCAL 2206, ef af., MOTION FOR PRELIMINARY
INJUNCTION
Defendants.
AND NOW, this ___ dav of , 2019, upon consideration of the Mouon for

Preliminary Injuncuon filed by Plamuffs, and finding that good cause exists, said Motton 1s
GRANTED, and IT IS FURTHER ORDERED as follows:

L. Unul otherwise ordered by an administrative tribunal or court of competent
jurisdiction, Defendant Erie Water Works and 1ts agents, assistants, successors, emplovecs,
attornevs, and all other persons acting in concert or cooperation with them or at thewr direction or
under their control, are hereby PRELIMINARILY ENJOINED from exccuting any contract or
agreement with Defendants American Federation of State, County and Mumcipal Employees, Local
2200, District Council 85, and/or union officials Randy Procious and Shane Clark; and

2. Plaintiffs shall be required to post a nomunal bond in the amount of $1.

IT IS SO ORDERED this ___ day of , 2019,

BY THE COURT:

Hon. Daniel |. Brabender
CouNTY COURT OF COMMON PLEAS JUDGE





