
COURT OF COMMON PLEAS OF PENNSYLVANIA 
ERIE COUNTY 

i\L\RK KIDDO. d al.. 

Plaintiffs. 

;\,\!ERIC\?-< r·EDJ·:~\TIO?-< OF STATE, COU?-<TY :\?-<D 

i\·!U?-<ICIP.\L E,\Jl'LOYI::ES. LOC:\L 220(1. d al.. 

Dcfrn<lants. 

Case No. 13144-18 

I u<lgc Daniel I. Brabcndcr - '· -

PLAINTIFFS' RENEWED MOTION 
FOR PRELIMINARY INJUNCTION 
AND REQUESTING EMERGENCY 
RELIEF 

Pursuant to Pennsylvania l\ull' of Civil Procedure 15_) I (a), Plaintiffs ;-v[ark J(id<lo. Joan 

1-l()r<lusk:-'. (vlikc l)zurko, c:hrisrinc 1\rnonc,Jcnnic (~lay. 0.·ladclyn Cin1over, !\·lclissa CiuZ(l\Vski. and 

Jeff Granger (collectivdv "Plaintiffs''). lw and through their un<lersigned coumd, file this Renewed 

{\:lotion for Pn:lin1inary Injunction and H.cqucsring E~n1crgcncy Ilclicf and state as follo\vs: 

I. l)cspitc this c.::ourr's C< Hltinuance of the hearing on Plaintiffs' i\'lotion for Prclin1inar~' 

Injunction ("Pl 0.·loric)n'')-and l)cfcndanr r:ric \\iatcr \\iorks's ("I:·~\\l\\l's") consent to such 

continuance at rhc hearing-r:\\;\\1 plans ro hol<l a vorc on March 21, 2019. as ro certain rcrn1s and 

conditions of en1plo~'n1cnr rhar \\·ill in1n1cdiatcly affect Plaintiffs. 

2. ·rhc rern1s and conditions upon \vhich I:-:\\1\\I inrc.:nds rn \Core (" 1\lrcred Offer") \\'ere 

ratified by Plain riffs and their cn-\\·orkcrs only after their uni( >11 concealed and/or \Vithhcld the rern1s 

of LWW'> final <iffer ("Final Offer"). in ,·iolation of the union's dutv of fair represmracion. Pl i\for. 

ilil 5-16. lndcc<l. Plaintiffs were ne\-er ma<le aware that EW\V's Final Offer inclu<led two options 

an<l instead \·uted on the 1\lrercd ()ffer in forced ignorance of other, cl1ually a,·ailablc tern1s and 

conditions of cmplorn1cnr include<l in rhe Final Offer. Id. at ii 10. 

_). 1\ccordingly. and as alleged in and dc1n< )nstrat'ed ar rhe hearing un Plainriffs' PI 

;\Jorion before this (~ourt on February 26. 2019. should[·:\\!\\/ choose to alter the status guo an<l 
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ratify such rern1s and conditions of e111plo~'n1ent. such ter111s and conditions \\·ill becon1e final and 

binding. despite in1111ediatc and irreparable harn1 ro Plaintiffs, and pern1ancnrly foreclose eL1uitable 

relief sought by Plaintiffs. Pl ;\for. ilil 22-."\2. 

4. I~:\\1\\1 should be t.:njoined fron1 altering the status quo and executing any such tern1s 

and conditions of cn1plo~·n1cnt. ar least until the conclusion of rhc hearing on the Pl i\lotion. 

STATEMENT OF FACTS 

5. On December 5. 2018, Plaintiffs filed a Complainr and Demand for.Jut\" Trial 

("C:ornplainr") in rhc abc)\ce-captioned 111attt.:r alleging a breach of rhe dury of fair representation. 

Plaintiff-; hereby incorporate by rt.:fert.:ncc the allegations set f(>1Th in t:heir c:on1plaint. 

(). I~ess than t\vo \veeks after filing rhc:ir C:on1plainr. Plaintiffs filed a PI !\lotion seeking 

to enjoin E:\\1\\i frun1 exc:curing an~· contract or agrccn1cnt \Virl1 Defendants 1\111erican Federation of 

State. C:ounry and l\Tunicipal E~n1plnyees, L.ocal 2206. 1\n1erican Fedt:ratiun of Statt:. C:ounty and 

{\Junicipal J~:n1ployees l)istrict (~ouncil t\5. llandy Procious. and Shane (]ark (collectivel~·. "Union 

l)efendant::;") during the pcndency (Jf this n1atter and enjoining t_.:- ni< )fl l)cfcnd:ints fn n11 in1p< )::>ing 

uni1 )!1 discipline ur ch;1rgcs related tu rhc subject n1atter of this accu >tl. Pl ;\·lori( in ii 4. Plaintiff::; 

hereby incorporate by reference the allegations ::>ct forth in their Pl l\·locion. 

7. This Court scheduled a hearing on the Pl ;\·lotion for December 27. 2018. 

8. Plaintiffs joinc:d in a Joint ~lotion to Ivlodif~, f--Ic:aring l)ate ("Joint ~-!orion"), filc:d on 

Dc:ce1nbcr 21. 2018. only aftt:r all parties agrce<l to observe tht.: stan1s ljUO. 

9. !\s rc:flccted in .Joint I\'Iotion. "jtjhe Union l)efendants ha\·e agreed not to initiate any 

internal union chargLs againsr Plaintiffs arising uut oft he L\rcnt::; at issue in the abo\TL-refcrLnce<l 

litigation for the pcn<lency uf the litigatiun." effecri\Tel}' \7 itiating the need f11r injunctive relief as to 

Union l)c:fcndants. Joint 0.Tot. iJ 5. For its part. ['.\\1\\1 "agreed not to bring to a \·ore the Final Offer 

that was ratified b,· the members of 1\ FSCC\l E prior to Februarv 26. 2019." Joint Mot. ii (1. 
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10. On Februarv 26, 2019, at the rescheduled hearing on Plaintiff>' Pl Motion, Plaintiffs 

prLscntc<l c\·idcnce and n_·scin1011y dcn1unstrating thar Plaintiff-; \Vere: cnritlcJ ro a prelinUnary 

injunction in this n1attcr. 

11. !\ frcr I >Jaintiffs rested their case, rhis c:ourt' }}!J/h JI() ol:Jection_froJJI E: ///.If/'> (()/(IJJ't!f, 

contintH.~d the hearing on Plaintiffs' PI i\:forion until June 25, 2019. 1 

l2. E·:\\l\\l's counsel has since inforn1cd Plain riffs' counsl'I that, on 1'.·larch 21, 2019, 

E-:\\1\\1 intends to hold a ratification vote on the terms and condicions of l'1nplo~'n1cnr purari,·cly 

rar.ificd by Plaintiffs as a result of Union l)cfcndanrs' breach of rhc dury of fair rcpn-·sl'ntation, 

dt:spitt: the fact that all parties agn:cd r:o continue thl' hLaring on Plaintiffs' Pl 1\'Iotion until June 25. 

21119. 

1.3. Should E:\\1\\/ Llisrupr the status tjUO and ratit~· such tcrn1s and conditions of 

emplovmcnt, irreparable harm will befall Plaintiff>. 

STANDARD FOR PRELIMINARY INJUNCTION 

14. 1\s derailed in rheir Pl !\·lotion and de111( lnstratcd rhn >ugh c\·idence :1nJ rcstin1on~· ro 

this (~our(. Plainriffs ha\·l· established all six elen1ents fnr a prclin1inary injunction . .\'ec ~·lot. for 

Prelim. lnj.: Summit ·1im'l!e Ctr ... /11<: 11. Shoe Sho11111/Rock)' M111111!. !111:, 828 r\.2d 995. 1111) I (Pa. 21103). 

15. Specificallv, Plaintiffs have shown: (1) that they will suffer immediate and irreparable 

harn1 in thar [~\\!\\l \Vas considering-and \Viii no\\" conduct a ratification vote on i'vlarch 21. 2019-

tcrn1s and conditions of en1ploy1ncnt thar \\"LTe only ratified :is a result of Union l)cfLndants' breach 

of the duty nf fair rcpn.~scnt:ition: (2) that greater harn1 \\·ould folio\\' fron1 refusing rhc injuncrion 

bLcause, \\·irhout an injunction, J:.~\\/\\i \Viii bl' pcrn1ittl'd or f<)rccd to cxccurc a collcctivl' bargaining 

agrccn1ent that reflects inadC<...jll:ttc represcntar:ion and has bLcn ratified on!~' <lul' tu :\FSC:~,IE-:'s 

1 /\dditionally. tcsrin1ony and e\·idence presented at the February 2(1, 2019 hearing also 
established that E:\\i\\/ had filed l'XCLptions \Vith the Pennsylvania L.abnr ){elations ISoard to a 
hearing exan1iner's proposed order purporting to reL1uire E'..\\l\\i ru hol<l a \·orl' but nor requiring 
ratification or execution and. at i-hat tin1e, haJ no intent· to hul<l a ,-ore bLforc June 25. 2019. 



breach of its duty of fair representati1 )n; (.)) an injuncti<Hl \\'( luld prcsen·e the status Lillo in that 

E:\\l\\i \vill continue to \Vork under 1·crn1s and co1H.litiuns set D>rth in its l'.xpired conrracr: (4-) 

Plaintiffs have a clear right co relief in that Union l)efendants \·iolatcd thl'.ir O\Vll constitution and 

111isreptesenteJ or failed ro disclosl'. thl'. existence of and/or all pertinent inforn1ation concerning the 

Final Offer: (5) enjoining E\VW will abate the harm becau>e ir will prevent L\V\V from 

in1plcn1cnting harn1ful tcnns and conditions of cn1pl( ly111cnr-: and ((1) entering an injunction \\·ould 

nor be contrary to the public interest because E~\\i\\i \vill continue to \\·urk under existing tl'.rn1s and 

conditions of en1plnyn1cnr and because "lr]herc is ... an over-riding public intLrcst in prun1oting 

\Vcll-n1anaged auronon1ous associations \vhich arc able to perfnrn1 their functi()ns effectively and still 

pn __ n-idc inrernall~' fur the fair trcatn1ent of individual n1en1bers ... .'' 1~·al.1elli !-'. l.JJi'a/ l)nio111\io. 2026. 

Uni/a/ Mine IVorkn:r, )(,I t\.2d 882, 888 (Pa. I 9611). 

l(l. J~:\\1\\i's inrcndl'.d decision to hold a v<Jte on i\larch 21, 2019, only strengthens thl'. 

need for a pn:lin1inary injunction in this n1atter. E:\\1\\1 n1a~'-in just t\\'<l \\--eeks-po'!Jla!lr:!ll{J' 

f()IL'Close elJUitable rLlicf for Plaintiff'.", including the ()pportullity t() re\·otc on the r·in:il ()ffl'.r. ,\',·i-

Cornpl. 1 I. 

I 7. Sh( Juld it be in1possiblc to cun1plcte the hearing in this n1atrcr beforc ~larch 21. 

2019. this Cuurt has reason to grant Plaintiffs' l)I ~\'[oti()n \virhout furthcr hearing . . \.i'e. e._g .• J>:i.l:Z.C:.P. 

l\1o. l 5_) l (a) (pl'.rn1itting a court to grant a prelin1inary injuncri1n1 \Vi th our hearing if ir "appears ro rhc 

sarisfaci:ion of the cnurt that in1n1ediate and irreparable injury \vill be sustained before ... a hearing 

[can be[ hdd"): see IVPNF Jnr. 11. Seen•/ Co111111<· '11.r Inc .. (,(,I '\.2d 409. 41 1 (!'a. Super. 1995) (" :\ 

prclin1inary injuncriun 111a~,. be granted \vithout notice and hLaring only \\·hen rhere cxists a nccd for 

unusual haste so that a clear right n1ay be protecteJ fron1 in1111cdiarc and irreparable injury."). 
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18. I-i<J\\-e\ccr, if this Court cannor grant Plaintiffs' Pl 0.·l()rion \virhour a hearing, 

Plainciffs arc available ro appear bcfc>re this Courr.2 

WHEREFORE. Plaintiffs respcctfulk rec1uest that this Court issue an ur<ler prcliminarilv 

enjoining E:\\1\\1 and irs agents. assistances, successors. cn1ploycL'S, attorneys. <lirectors. and all other 

persons acting in concert or coopcrati()n \vith thcn1 or at their direction or unJcr their controL fron1 

executing any contract or agreen1ent \\·ith Union l)efcndants. 

Dated: ;\larch 7. 2019 

Arthur D. Martinucci, Esquire 
Pa. Attorne1• l.D. No. (,.)699 
E·:-n1ail: an1artinucci@L1uinn firn1.con1 
QUINN. l\USl::CK. LET;\IHIJIS. TOOHEY 
& KR OTO. INC. 
2222 \\lest c; ran<l,-iC\\' Boulc\·ar<l 
[rie. I' 1\ I (,506-45118 
Phone: 814.8.).1.2222 
Facsin1ilc: 814.8.3.3.67 5_) 

David R. Osborne 
Pa. !\ttornc\· I.I). No .. 118024 
i:.:-n1ail: drosb( Jrnc@fairncssccntcr.< )rg 

Justin T. Miller 
!'a. c\ttorncv l.D. No .. '>25444 
[>n1ail: j tn1illcr@fairncssccn tcr.( ltg 

Nathan]. McGrath 
Pa. Attorne1· l.D. No . .108845 
['.-n1ail: nj n1cgra rh@fairncssccn rcr .org 
Joshua M. Montagnini 
Pa. 1\rrornc\" I.I). No . .325157 
E'..-111ail: jn1111on ragnin.i@fairncssccn tcr .org 
THE F1\IRNFSS CENTER 
511() North Thir<l Street. Floor 2 
Harrisburg. P J\ 17111 I 
Tclcplmne: 844.29.1.1(1111 
Facsimile: 717..107 .. 1424 
Co1111sdji1r l'L1i11!1/).;· 

2 
Plaintiffs' counsel has prc,·ioush- scheduled conflicts on March 14th. 20th. an<l 21th. 2019. 

I-ln\\'C\'Cr, Plain1jffs' counsel \Vill n1akc cverv rca~onablc effort tu acco111n1udat·c anv hearing <larc set . . .. 
bv thi:-; (~ourt. 



CERTIFICATE OF SERVICE 

·rhe furl'going \\·as sen·e<l this <lay via first-class 111ail on tht.: Defendants as fullo\\-s: 

DatcJ: March 7. 2019 

!\tny L. llosenberger, I::::SlJ. 
1\lidz ()shagan, !~SC]. 

Willig. Williams & DaviJwn 

1845 Walnut Street 

24th Floor 

Phila<lclphia. 1'1\ 1910.1 

C:o1111sr:ljiJr Llnion IJ~(e11da11ts 

i\lark T \Vaoscll. [s'-l

Robcrt D. Zarura, Esc1-

l<.nox. ;'vlcLaughlin. GornaU & Sennett. P.C. 

1211 \V/_ 10th Street 

Eric. 1'1\ 165111-1461 

(, 

No. 3254+! 
l~-n1ail: jrnllllt.:r@fairncsscenrer.org 
THE F1\IRNE:SS CENTER 
51)0 North Third Street, l·'loor 2 
Harrisburg. P !\ 1710 I 
Telephone: 844.293.1Oil1 
Facsimile: 717.307.3424 

Co1111sdji1r P/ai11ti(fs 



COURT OF COMMON PLEAS OF PENNSYLVANIA 
ERIE COUNTY 

ivl.1RK Kmoo, el al., 
Case No. 13144-18 

Plaintiffs, Judge Daniel J. Bra bender 

v. 

1'1'1ERICIN FEDERXfICJN ClF ST.-ITE, COUi'iT\" .IND 

i\[UNICIP.-IL E~'1PLOYEES, LDC.IL 2206, el al., 
ORDER GRANTING PLAINTIFFS' 
MOTION FOR PRELIMINARY 
INJUNCTION 

Defendants. 

AND NOW, this_ da1· of _____ , 2019, upon consideration of the Motion for 

Preliminary injunction filed bv Plaintiffs, and finding that good cause exists, said i\fotion is 

GRANTED, and IT IS FURTHER ORDERED as follows: 

1. Until othcr\visc ordered by an aJ1ninistrative tribunal or court of co1npctcnt 

jurisdiction, Defendant Eric \\later \\/orks and its agents, assistants, successors, ctnployecs, 

attorneys, and all other persons acting in concert· or cooperation \virh thcn1 or at their direction or 

under their control, are herelw PRELIMINARILY ENJOINED from executing arl\' contract or 

agreement with Defendants 1\merican Federation of State, Countv and i'l'lunicipal Emplovccs, Local 

220(,, District Council 85, and/ or union officials Randy Procious and Shane Clark; and 

2. Plaintiffs shall be required to post a nominal bond in the amount of $1. 

IT IS SO ORDERED this dav of ____ , 2019. 

BY THE COURT: 

Hon. Daniel J 13rabcndcr 
COUNT\' COURT OF C:CJ,\E1ION PIE.IS JUDGE 




