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STATEMENT OF JURISDICTION 

This appeal is taken as an appeal as of right pursuant to Pa.R.A.P. 311(a)(4) 

and 1101(a)(1) and Section 723 of the Judicial Code, 42 Pa.C.S. § 723(a), as the 

matter below was commenced in Commonwealth Court's original jurisdiction. 



TEXT OF THE ORDER IN QUESTION 

AND NOW, this 14th day of October, 2016, having declared certain sections 

and subsections of Executive Order 2015 -05 INVALID in Markham v. Wolf, 

A.3d (Pa. Cmwlth., No. 176 M.D. 2015, filed September 22, 2016)(en banc), 

Petitioners' Application for Summary Relief pursuant to Pa.R.A.P. 1532(b) is 

GRANTED in PART, only as to Sections 1(d) and 1(e), 3, 4, and Sections 5(b) 

through 5(g) of the Executive Order; and JUDGMENT is entered in their favor as 

to those sections and subsections only. Respondents' Application for Summary 

Relief is DENIED in PART, as to Sections 1(d) and (e), 3 and 4, and Sections 5(b) 

through 5(g) of Executive Order 2015 -05, and GRANTED in PART, and 

JUDGMENT is entered in their favor as to the remaining provisions. 

Pursuant to Markham, Respondents are ENJOINED from prospectively 

enforcing the sections of Executive Order 2015 -05 declared invalid and void ab 

initio, or taking any future actions in accordance with those sections. 

AND FURTHER, Respondents' preliminary objections to the ripeness of 

Petitioners' claims is OVERRULED for the reasons set forth in the foregoing 

opinion. Respondents' preliminary objections in the nature of a demurrer are 

DISMISSED as MOOT. 
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STATEMENT OF THE SCOPE AND STANDARD OF REVIEW 

As Appellees' facial challenge to Executive Order 2015 -05 raises pure 

questions of law, the Commonwealth Court's order granting summary relief is 

reviewed de novo, and the scope of review is plenary. See Brittain v. Beard, 974 

A.2d 479, 483 (Pa. 2009) (reviewing summary relief on legal question); In re F.C. 

III, 2 A.3d 1201, 1226 n.8 (Pa. 2010) (reviewing facial challenge). 
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STATEMENT OF THE QUESTIONS INVOLVED 

1. Whether the Commonwealth Court's grant of summary relief and 

invalidation of portions of Governor Tom Wolf's Executive Order 2015 -05, based 

upon the conclusion that the Executive Order exceeded gubernatorial authority by 

creating legal rights and duties, was in error? 

Answered in the negative by the Commonwealth Court. 

Suggested Answer: Yes 

2. Whether the Commonwealth Court's grant of summary relief and 

invalidation of portions of Governor Tom Wolf's Executive Order 2015 -05, based 

upon the conclusion that the Executive Order conflicted with the participant -directed 

model for public home care programs, was in error? 

Answered in the negative by the Commonwealth Court. 

Suggested Answer: Yes 

3. Whether the Commonwealth Court's grant of summary relief and 

invalidation of portions of Governor Tom Wolf's Executive Order 2015 -05, based 

upon the conclusion that the Executive Order conflicted with state statutes regulating 

labor relations, was in error? 

Answered in the negative by the Commonwealth Court. 

Suggested Answer: Yes 
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STATEMENT OF THE CASE 

This appeal concerns Executive Order 2015 -05 ( "Executive Order" )1, which 

seeks to improve the Commonwealth's public home care programs. The Executive 

Order creates an Advisory Group that includes home care recipients and their 

advocates to study and discuss home care policies and provide advice to the 

Governor's office and executive branch agencies. The Executive Order also directs 

executive branch officials to periodically meet and confer about home care policies 

with a representative chosen by direct care workers. The Commonwealth Court held 

invalid the portions of the Executive Order that concern the direct care worker 

representative. 

1. Procedural History 

On February 27, 2015, Governor Tom Wolf issued Executive Order No. 2015- 

05, entitled "Participant- Directed Home Care Services." 

On April 6, 2015, Appellees Smith et al. (collectively, "Smith "), filed a 

Petition for Review in the Commonwealth Court alleging that Executive Order 

2015 -05 exceeded gubernatorial authority and usurped the authority of the General 

Assembly in violation of the separation of powers doctrine. Appellees sought 

injunctive relief and filed an application to expedite their petition.' 

i Executive Order No. 2015 -05 dated February 27, 2015, 45 Pa.B. 1937. R. at 1314a- 1320a. 

2 These same challenges to Executive Order 2015 -05 were also brought in a sister case, Jessica 
Markham, Victoria Markham, Jesse Charles, Pennsylvania Homecare Assoc., and United 
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Appellants, Governor Tom Wolf and the Department of Human Services, 

filed preliminary objections in the nature of a demurrer, asserting that Smith's claims 

were not ripe and that they lacked standing. Meanwhile, on April 20, 2015, Senate 

President Pro Tempore Joseph Scamati and other members of the Senate Majority 

Caucus filed an application for relief seeking to intervene. 

Smith's application to expedite was granted and on April 22, 2015, then - 

President Judge Pellegrini held a hearing on the request for a preliminary injunction. 

On the following day, Judge Pellegrini issued an order enjoining Governor Wolf and 

the Department from preparing a "memorandum of mutual understanding" pending 

disposition of the merits, but otherwise permitting the other processes established by 

the Executive Order to proceed. 

On May 28, 2015, argument was heard on the Majority Caucus's intervention 

request; the Commonwealth Court later denied the request for intervention on June 

3, 2015. The Majority Caucus appealed that order, which this Court affirmed on 

March 29, 2016. 60 MAP 2015. Following this Court's decision to affirm the denial 

of intervention, the matter was resumed by the Commonwealth Court. 

Cerebral Palsy of Pennsylvania v. Governor Torn Wolf and the Pennsylvania Department of 
Human Services, 147 A.3d 1259, and the Commonwealth Court applied a concurrent scheduling 
approach in both matters, including pleadings and briefs, as well as oral argument. The 
Commonwealth Court's opinion and order in Markham is also on appeal to this Court at Docket 
No. 109 MAP 2016, and that case may be appropriate for consolidated argument before the Court. 
(Opinion and Order attached at Appendix B). 
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At the Commonwealth Court's direction, the parties filed cross -applications 

for summary relief and presented oral argument to the en banc Court. On October 

14, 2016, the Commonwealth Court issued an Opinion and Order denying in part, 

and granting in part, Smith's application for summary relief, and declaring that 

Sections 1(d), 1(e), 3, 4, and 5(b) through 5(g) of the Executive Order were invalid 

(Opinion and Order attached at Appendix A). In addition to finding that Smith had 

standing and the matter was ripe for disposition, the Commonwealth Court relied 

upon its earlier determination' that certain portions of the Executive Order were 

invalid and the processes created thereto were void ab initio. 

The court's Opinion and Order, here, expressly references and incorporates 

the analysis found in the Markham determination. In Markham, the court declared 

those portions of the Executive Order that provide for the process of electing a 

representative by the direct care workforce, and the meetings between that 

representative and the Department, exceeded the Governor's authority by creating 

legal rights and duties. The court also found that the Executive Order conflicted 

with the participant -directed model for home care services, and created a collective 

bargaining process for direct care workers in contravention of the General 

Assembly's decision not to include these workers in the Pennsylvania Labor 

3 On September 22, 2016, the Commonwealth Court issued its opinion in Markham et al. v. Wolf 
et al., that found portions of Executive Order 2015 -05 to be invalid. (The Commonwealth Court's 
Markham Opinion and Order is attached at Appendix B). 
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Relations Act, 43 P.S. § 211.1 et seq., or the Pennsylvania Public Employee 

Relations Act, 43 P.S. § 1101.101 et seq. The Commonwealth Court also granted a 

permanent injunction against implementation of the invalidated provisions of the 

Executive Order. 

On October 24, 2016, Governor Tom Wolf and the Department of Human 

Services filed a timely notice of appeal to this Court. The same day, Smith filed an 

application in the Commonwealth Court to lift the automatic supersedeas, and keep 

the injunction granted by the Commonwealth Court in effect. On November 10, 

2016, Judge Robert Simpson issued a Memorandum Opinion and Order granting the 

application to lift the automatic supersedeas. 

2. Factual Background 

a. Pennsylvania Home Care Service Programs 

The Pennsylvania Department of Human Services ( "Department ") 

administers public benefit programs that pay for direct care workers to deliver home - 

based services to eligible elderly and disabled residents, so residents can remain in 

their homes rather than receive institutional care. Broadly speaking, these federal 

and state programs are known as "Home Care Service" programs. Under these 

programs, direct care workers provide assistance to eligible individuals with 

mobility and routine bodily functions; health maintenance; personal hygiene; 
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dressing; and feeding.4 Direct care workers also may assist with shopping, laundry, 

and cleanings In fiscal year 2014 -15, about 26,115 Pennsylvanians over the age of 

60, and 8,995 Pennsylvanians under the age of 60, received attendant care services 

under one of the home care service programs. (R. at 1972a; June Stipulations, 

Exhibit 1, ¶¶ 10, 11). 

The Department administers most of the home care service programs as part 

of the federal Medical Assistance ( "MA ") Program, known as "Medicaid" at the 

federal level, which is authorized under Title XIX of the Social Security Act, 42 

U.S.C. §§ 1396 -1 to 1396w -5 ( "Title XIX "). The MA Program uses federal and 

state funds to enable states to furnish medical assistance to eligible individuals. As 

part of the MA Program, the Department administers home and community -based 

services through five "Waiver Programs "6: the Aging Waiver, the Attendant Care 

Waiver, the CommCare Waiver, the Independence Waiver, and the OBRA Waiver. 

4 62 P.S. § 3053. 

5 62 P.S. § 3053(3)(i). 

6 Section 1915(c) of the Social Security Act permits the federal Secretary of Health and Human 
Services to waive certain Medicaid statutory requirements to promote the states' development of 
long term services and supports in the home and community -based setting. 42 U.S.C. § 

1396n(c). Because these services are provided through a waiver of statutory requirements, the 
programs are commonly referred to as "Waiver Programs." 
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The Department also administers a home services program funded exclusively with 

state funds, known as the "Act 150" Program. 

These home services programs generally follow a "participant- directed" 

model by delegating to home care recipients the express right "to make decisions 

about, direct the provision of and control their attendant care services. "8 By statute, 

these rights include, but are "not limited to, hiring, training, managing, paying and 

firing of an attendant. "9 Within the larger legal statutory scheme, the Department 

retains the authority and responsibility to oversee and administer the waiver 

programs.10 

62 P.S. §§ 3051 -3058. Act of Dec. 10, 1986 (P.L. 1477, No. 150), entitled "Attendant Care 
Services Act." 

8 62 P.S. § 3052(3). The terms "participant" or "home care recipient" in this context refers to those 
elderly and disabled residents who receive state and federal benefits in the form of services from 
the direct care workers (also known as "attendants" or "providers ") in their own homes rather than 
in institutional settings. 

9 Id.; Under the Medicaid waiver programs, participants can choose either to (1) self -direct their 
services, or (2) have their services directed by an agency. See R. at 400a, 221a. Executive Order 
2015 -05 concerns only participant- directed services. R. at 1315a -1316a (EO 2015 -05, Sec. 
1(h),(i)). Under all five waivers, as under Act 150, participants can choose "employer authority," 
which means they are "responsible for hiring, firing, training, supervising, and scheduling their 
support workers." R. at 400a. Two of the five waivers provide for a third option, called "budget 
authority," in which a participant can choose to also manage his or her own Medicaid budget to 
pay for goods and services. See R. at 400a, 411a, 221a. 

10 Title XIX requires each state that participates in the MA Program to designate "a single State 
agency to administer or to supervise the administration of the [Medicaid] plan." 42 U.S.C. § 

1396(a)(5); see also 42 C.F.R. § 431.10(b)(1). To meet this requirement in federal law, the General 
Assembly designated the Department to act as the Commonwealth's single State agency. 62 P.S. 
§ 201(1), (2). In this role, the Department must submit applications for federal financing and plans 
to the federal Centers for Medicare and Medicaid Services, promulgate regulations, establish and 
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In this capacity, the Department is vested with statutory authority and 

responsibility to establish policies, rules, and regulations implementing the home 

services programs." The Department's authority extends to policies and regulations 

establishing "provider payment rates or fee schedules" and "provider qualifications." 

Id. § 403.1(a)(4), (6); see also id. § 3055(c) ( "The department shall develop ...a 

sliding fee schedule for attendant care services...." ).12 The Department's authority 

includes the ability to gather information to determine the most effective ways to 

administer home care programs. See id. § 3056 ( "The department may... conduct 

specific research into ways to best provide attendant care services in both urban and 

rural environments. "). 

enforce standards, and undertake other actions necessary to meet federal requirements for funding 
eligibility. See 62 P.S. § 201 (1), (2). 

Similarly, for the Act 150 Program, the Department has the responsibility to "establish and develop 
... programs of attendant care services for eligible individuals." 62 P.S. § 3054(a). 

11 See 62 P.S. § 3057 ( "The department shall promulgate such rules or regulations as may be 
necessary for the effective administration of any programs of attendant care services.... "); id. § 

403.1(a) ( "The department is authorized to establish rules, regulations, procedures and standards 
... as to the administration of programs providing assistance.... "); id. § 403.1(b) ( "The department 
is authorized to develop and submit state plans, waivers and other proposals to the Federal 
Government and to take such other measures to render the Commonwealth eligible for available 
Federal Funds "). 

12 The Medicaid waivers also provide for the Department's broad authority over home care 
programs. See R. at 292a ( "The State has broad discretion to design its waiver program to address 
the needs of the waiver's target population. "); R. at 295a ( "The Department ... retains authority 
over the administration and implementation of the ... Waiver. "); R. at 304a ( "[The Department] 
retains the authority over the administration of the ... Waiver, including the development of 
Waiver related policies, rules, and regulations .... "); 55 Pa. Code § 52.4 (Department regulations 
incorporating the waivers). 
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b. Executive Order 2014 -01 

Executive Order 2015 -05 reflects the continuation of a long -term effort to 

understand and improve long term care and services in Pennsylvania. Previously, 

on January 31, 2014, then - Governor Tom Corbett issued Executive Order 2014 -01, 

creating the Pennsylvania Long -Term Care Commission ( "Commission ") for 

purpose of developing recommendations for the improvement of long -term care 

services.13 Following a series of public hearings and internal review, the 

Commission issued a Final Report in December 2014. This report reviewed the 

programs and practices for delivering long -term care and provided recommendations 

for the future. See R. at 1194a -1312a (Pennsylvania Long-terni Care Commission 

Final Report, hereinafter "Commission Report "). 

The Commission's report findings were significant and relevant. For example, 

the report found that more than $5 billion in state and federal funds are spent each 

year on long -term care14 in the Commonwealth. R. at 1200a- 1202a; 1255a- 1257a, 

Commission Report at 4 -6; 59 -61. The report found that in -home care is beneficial 

for both maximizing the independence of the care recipient (R. at 1206a, 1208a, 

1275a, 1280a- 1281a; Commission Report at 10, 12, 79, 84 -85), and as a means of 

13 Executive Order 2014 -01 dated January 31, 2014, 44 Pa.B. 1120. R. at 1227a- 1230a. 

14 The Commission Report examined Pennsylvania's "Long Term Services and Support System," 
defined as a "continuum ranging from periodic in -home services and supports to round -the -clock 
care provided by professional nurses and trained staff in 800 licensed nursing facilities throughout 
the Commonwealth." R. at 1200a, Commission Report at 4. 
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avoiding the higher costs associated with nursing homes and other institutional care. 

R. at 1202a; Commission Report at 6. The Commission also concluded that there 

are systemic problems with the direct care worker labor force, including shortages, 

high turnover rates, insufficient training, and inadequate wages and benefits (R. at 

121 1a- 1212a; Commission Report at 15 -16), and that these problems have persisted 

despite various initiatives to address them. R. at 1212a; Commission Report at 16. 

In light of these systematic problems, the Commission's conclusion 

respecting direct care workers was plain: that it would benefit the Commonwealth 

"[to] elevate the profession of Direct Care Workers." R. at 1217a, 1292a- 1294a; 

Commission Report at 21, 96 -98. 

c. Executive Order 2015 -05 

Governor Wolf issued Executive Order 2015 -05, entitled "Participant - 

Directed Home Care Services," to build on the work of the Long -Term Care 

Commission and carry out his "commit[ment] to ensuring that Pennsylvania 

residents have access to quality home care services." R. at 1314a -1320a (EO 2015- 

05). The Governor's Executive Order 2015 -05, like the Commission Report, found 

that in -home care provides a higher quality of life for seniors and people with 

disabilities at a lower cost to the Commonwealth than traditional institutional care, 

thereby saving "millions of dollars per year." Id. The Governor also found that 
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"demand for direct home care services is expected to rise in the coming years in light 

of Pennsylvania's aging population." Id. 

The Governor also found, however, that direct care workers "typically earn 

low wages and receive no benefits, paid time off, or standardized training" and "as 

a result, the pool of direct care workers available for consumers of in -home care 

services in Pennsylvania suffers from high turnover and inconsistent quality." Id. 

The Governor found that "there is a need to improve both the quality of home care 

and the working conditions of direct care workers and that these two goals are 

related." Id. To help achieve these goals, the Executive Order creates two additional 

processes for policy input and discussion. 

First, the Executive Order creates the "Governor's Advisory Group on 

Participant -Directed Home Care," composed of executive branch officials and "both 

participants or their surrogates and advocates for seniors and people with 

disabilities." EO 2015 -05, Sec. 2. The Advisory Group is charged with meeting to 

study and discuss home care policy issues and advising executive branch agencies 

"on ways to improve the quality of care delivered through the Home Care Services 

Programs." Id. 

Second, the Executive Order directs the Secretary of Human Services to 

establish a process for the recognition of a "Direct Care Worker Representative," if 

one is elected by direct care workers, "for the purpose of discussing issues of mutual 

14 



concern through a meet and confer process." Id., Sec. 3. The Executive Order sets 

out specific issues to be discussed at periodic meetings, including the quality and 

availability of services; the recruitment and retention of workers; the development 

of a worker registry or matching service to connect workers with home care 

recipients; the standards and payment procedures for compensating direct care 

workers; and the development of orientation, training and professional development 

programs. Id., Sec. 3(b)(2). 

The Executive Order also provides that "mutual understandings" that emerge 

from such discussions will be reduced to writing and that, "[w]here appropriate, and 

with the approval of the Governor," they may be implemented as Department policy 

or may serve as "recommendations for legislation or rulemaking to the relevant 

body." Id., Sec. 3(c). The Executive Order further provides that the Governor or 

his designee will meet at least once annually with the direct care worker 

representative. Id., Sec. 3 (b)(3). 

The Executive Order expressly provides that it does not create collective 

bargaining rights for direct care workers or authorize collective bargaining 

agreements, id., Sec. 5(b), and that it does not change the relationship between 

participants and their individual direct care workers or the participants' "rights to 

select, hire, terminate and supervise" those workers. Id., Sec. 5(c). The Executive 
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Order also provides that it does not limit the ability of direct care workers to petition 

the government, whether individually or in concert with others. Id., Sec. 5(g). 

In accordance with the Executive Order, and the Commonwealth Court's 

limited injunctive relief granted on April 23, 2015, the direct care workers chose the 

United Home Care Workers of Pennsylvania to serve as the direct care worker 

representative in an election certified by the American Arbitration Association. R. 

at 1149a - 1160a (April Stipulations, 11115, 19, 22). 
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SUMMARY OF ARGUMENT 

As head of the executive branch, Governor Wolf has authority to issue 

directives regarding executive branch policy. The Commonwealth Court erred in 

concluding that the Executive Order exceeds the Governor's authority by creating 

legal rights and duties. Established precedent provides that without a specific 

constitutional or statutory delegation of authority to make law, an executive order 

does not have the force of law and cannot create legally enforceable rights or duties. 

Executive Order 2015 -05 does not purport to implement any such delegation of 

authority and does not contain any enforcement provisions. As such, the 

Commonwealth Court erred in its conclusion that the Executive Order 

unconstitutionally makes law. 

Nor does the Executive Order impair home care recipients' statutory authority 

to hire and supervise their own individual direct care workers. The plain terms of 

the Executive Order expressly recognize and protect that statutory authority. See 

EO 2015 -05, Sec. 5(c). The success of the public home care programs depends 

upon continually attracting, retaining, and training a large pool of direct care workers 

to provide services within the programs. While program participants actively 

choose, and supervise their own individual direct care workers, they lack the 

authority and capacity to address many of the policy issues necessary to maintain 

and improve the direct care workforce. The Governor concluded that a formal 
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process for regular discussions between executive branch officials, and a 

representative chosen by the workers, themselves, can improve home care programs 

for the benefit of both workers and program participants. Such discussions do not 

intrude on individual privacy or autonomy. 

Finally, the Executive Order does not conflict with Pennsylvania statutes 

governing labor relations. Substantively, there are fundamental differences between 

the stakeholder meetings contemplated by the Executive Order and the collective 

bargaining systems established by labor relations statutes for regulating employer - 

employee relationships. Under those statutes, employees have the right to engage in 

concerted activities without retaliation or discrimination from their employers; 

employers have a duty to negotiate in good faith with a representative elected by the 

employees; the employee organization has the right to bind individual employees to 

contracts; and these rights and duties are all legally enforceable. None of these legal 

rights and duties are created by the Executive Order, so the Executive Order does 

not confer any legal rights, or impose any legal duties, that the General Assembly 

chose not to provide. 

Therefore, this Court should reverse the Commonwealth Court's order that 

granted summary relief by invalidating portions of Executive Order 2015 -05. 
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ARGUMENT 

The success of public home care programs depends upon attracting and 

retaining a sufficient pool of qualified workers willing to work within the programs. 

In issuing Executive Order 2015 -05, Governor Wolf concluded that there was a 

relationship between improving home care programs and improving the status of the 

direct care workforce. Governor Wolf also concluded that one way to improve home 

care policies that impact direct care workers is to obtain more stakeholder input by 

directing executive branch officials to periodically meet and confer with a 

representative chosen by direct care workers themselves. 

The Executive Order is explicit that it does not extend collective bargaining 

rights to direct care workers or authorize collective bargaining agreements or take 

away any authority from home care recipients. It merely provides a formal process 

for dialogue between executive branch officials and a stakeholder group. As 

demonstrated below, the Commonwealth Court erred in striking down portions of 

the Executive Order and thereby intruding on the Governor's authority to manage 

the executive branch. 
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I. EXECUTIVE ORDER 2015 -05 DOES NOT EXCEED THE 
GOVERNOR'S AUTHORITY BY CREATING LEGAL RIGHTS OR 
DUTIES. 

A. The Governor May Use Executive Orders to Communicate Policy 
Directives to Subordinate Officials and the Public. 

Governor Wolf has authority, as head of the executive branch, to issue policy 

directives, including directives in the form of executive orders, regarding the 

"execution of the duties of the Executive Branch of the government." Shapp v. 

Butera, 348 A.2d 910, 913 (Pa. Cmwlth. 1975). Without a specific constitutional or 

statutory delegation of authority, the Governor's executive orders do not "have the 

force of law" and "will not be enforced by the courts." Werner v. Zazyczny, 681 

A.2d 1331, 1336 (Pa. 1996). But the mere absence of such constitutional or statutory 

authority to "make law" provides no basis for courts to interfere with the issuance 

or implementation of executive orders. Id. ( "the Governor may issue executive 

orders absent such authority "); Pagano v. Pa. State Horse Racing Comm'n, 413 A.2d 

44, 45 (Pa. Cmwlth. 1980) ( "Of course, the Governor may issue proclamations or 

communications as executive orders absent such authority. "), aff'd, 452 A.2d 1015 

(Pa. 1982). 

This Court has not expressly found that gubernatorial executive orders are 

entitled to a presumption of constitutionality, but implicitly, this Court's holdings in 

Werner and Pagano support the legal idea. If the Governor is authorized to issue 

executive orders as a matter of constitutional power, then as a co -equal branch of 
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government with the judicial and legislative branches, such acts should likewise be 

presumed to be constitutional.15 This principle finds support in other jurisdictions, 

as well as in this Court's prior holdings in Werner and Pagano.16 

In accord with the constitutional roles afforded the three branches of 

government, the courts may enjoin implementation of executive orders that provide 

policy directions only if the policy directions themselves conflict with a 

constitutional or statutory provision. See Shapp, 318 A.2d at 914 (executive order 

cannot "be contrary to any constitutional or statutory provision "); Nat'l Solid Wastes 

Mgt. Ass'n v. Casey, 600 A.2d 260, 265 (Pa. Cmwlth. 1991) (concluding that an 

executive order "clearly conflicts" with a statute), aff'd 619 A.2d 1063 (Pa. 1993).17 

As discussed below, there is no conflict here. 

In the absence of such a conflict with statute, the correct legal analysis of 

executive orders that provide policy direction is exemplified by Kinder v. Holden, 

92 S.W.3d 793 (Mo. App. W. Dist. 2002). In that case, the court, relying on Shapp, 

15 A basic principle of statutory construction is that courts must interpret statutes to be 
constitutional whenever possible. Commonwealth v. Schuylkill Trust Company, 193 A. 638, 640- 
41 (Pa. 1937), aff'd, 302 U.S. 506 (1938); English v. Sch. Dist. of Robinson Tp., 55 A.2d 803, 809 
(Pa. 1947). 

16 See Soap & DetergentAss'n v. Natural Resources Comm'n, 330 N.W.2d 346, 359 (Mich. 1982) 
(the same principles of interpretation apply to statutes and executive orders); United States v. New 
Orleans Pub. Ser'., Inc., 553 F.2d 459, 476 (5th Cir. 1977) ( "Although these cases involved the 
interpretation of a statute rather than an executive order, there is no reason why the canons of 
construction should not be the same "), vacated on other grounds, 436 U.S. 942 (1978). 
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held that an executive order that provided a collective bargaining process lacked a 

statutory or constitutional basis, and therefore could not "be considered more than a 

directive from the governor to his subordinates in the executive branch for the 

carrying out of their official duties." Id. at 807 -08. Because the order could not be 

enforced either by or against the government, a legal challenge to the order itself 

was non justiciable and the case was dismissed. Id. at 809 -10. 

B. The Commonwealth Court Erred by Interpreting Executive Order 
2015 -05 to Create Legal Rights and Duties. 

Governor Wolf issued Executive Order 2015 -05 to improve home care 

programs by creating an Advisory Group that includes home care recipients and their 

advocates, and to establish a process for executive branch officials to periodically 

meet and confer about home care policy issues with a representative chosen by direct 

care workers. The executive branch is free to hold stakeholder discussions with or 

without an executive order specifying a process for doing so. The Executive Order 

creates a formal process for conducting discussions, but Governor Wolf could have 

directed the same officials to meet with the same individuals or representative 

without issuing an executive order. There is no legal difference between the two 

situations. 

The Executive Order does not purport to implement any constitutional or 

statutory delegation to "make law," and Governor Wolf has never claimed that the 

Executive Order creates any legally enforceable rights or duties. Cf Shapp, 348 
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A.2d at 914 ( "Counsel for the Governor admitted that this executive order was not 

legally enforceable "). The Executive Order does not contain any enforcement 

provisions. Nonetheless, the Commonwealth Court interpreted the Executive Order 

to create legal rights or duties even though, as the Commonwealth Court recognized, 

the Governor lacked the constitutional authority to do so. This was error for several 

reasons. 

First, the Commonwealth Court erred in concluding that the Executive Order 

necessarily creates enforceable legal rights and duties because it uses the word 

"shall," and thereby "mandates," rather than "requests" certain actions. See 

Markham Opinion at 24 -25, Appx. B. As this Court has previously recognized, the 

Governor's authority can be manifested by executive order but such "orders" are 

enforceable as law only when authorized by the Constitution or promulgated 

pursuant to statutory authority. Werner v. Zazyczny, 681 A.2d 1331, 1336 (1996) 

(citing and relying upon Pagano v. Pa. State Horse Racing Corn., 413 A.2d 44, 45, 

affirmed 452 A.2d 1015 (Pa. 1980)). 

In Werner, the Court examined the question of whether the Governor's Code 

of Conduct, 4 Pa. Code §§ 7.171 -7.179,íg created a legitimate expectation of 

18 The Governor's Code of Conduct in effect at the time Werner was decided was originally 
established by Governor Shapp, then subsequently amended by Governor Thornburg. Executive 
Order No. 1974 -6 dated April 10, 1974, 4 Pa.B. 798, amended by Executive Order No. 1980 -18 
dated September 3, 1980, effective September 3, 1980, 10 Pa.B. 4020. 
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continued employment sufficient to convey a personal or property right in continued 

employment. Werner, 681 A.2d at 1336. Ultimately, the Court held that as the 

underlying gubernatorial executive order establishing the Code of Conduct was not 

based upon the Constitution or statute, it was therefore unenforceable and created no 

property rights in continuing employment. Id. at 1336 -37. 

The Pagano decision likewise instructs that executive branch directives and 

memoranda cannot create legal rights, as they do not constitute enforceable law. In 

Pagano, the Court affirmed the Commonwealth Court's grant of preliminary 

objections that rejected the claim that various administrative memoranda and a 

management directive from the Governor established property rights in a public 

employee's continued employment (and right, therefore, to a hearing upon 

termination of employment). Pagano, 452 A.2d 1015 (Pa. 1980) (per curium). As 

the Commonwealth Court observed (prior to this Court's conclusive ruling in 

Werner), even executive orders properly promulgated do not create legal rights: 

"[a]bsent legislative action such a proposition is dubious." Pagano, 413 A.2d 44, 45 

(citations omitted). 

Thus, this Court's decisions in Werner and Pagano confirm that in the absence 

of constitutional or statutory authority, executive orders cannot create rights or duties 

in the law. 
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Both Werner and Pagano cite and rely upon the Commonwealth Court's 

holding in Shapp v. Butera, 348 A.2d 910 (Pa. Cmwlth. 1975). In Shapp, the 

Commonwealth Court laid out the different types of executive orders and under what 

circumstances they could be enforced in a judicial proceeding. At that time and based 

upon its research, the Shapp court concluded that there were three types of executive 

orders: 

1. formal, ceremonial and political orders, which are usually issued as 

proclamations to notify the public (Id. at 913), 

2. communication with subordinate officials in the nature of requests or 

suggested directions for the execution of the duties of the Executive 

Branch of government (Id.), and 

3. executive orders which serve to implement or supplement the Constitution 

or statutes, and have the force of law (Id.). 

As the Shapp court explained, the first two types of executive orders have no 

legal effect and are non justiciable, while the third type is enforceable through the 

judicial branch. Id. The key distinction offered by the Shapp court between the 

second (communication /direction) and the third (law- based) types is that the latter 

must be "based upon the presence of some constitutional or statutory provision, 

which authorizes the executive order either specifically or by way of necessary 
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implication." Id. at 913. This legal principle was expressly adopted by this Court in 

Werner and Pagano. 

A corollary to this principle is that the Governor is free to choose the language 

in executive orders to issue direction to subordinates. In fact, executive orders using 

the word "shall" have been found by this Court to not create legally enforceable 

rights or duties. For example, the executive order examined in Werner, issued by 

Governor Thornburgh, uses and centrally rests upon the word "shall, "19 as do the 

executive orders at issue in Shapp.20 

19 Executive Order 1980 -18 establishing the Governor's Code of Conduct fundamentally relies 
upon "shall" in laying out the prohibited conduct and affirmative obligations upon the employees 
within the Governor's jurisdiction: 

No employe, appointee or official in the Executive Branch of the Commonwealth 
shall... 

Exec. Order 1980 -18, Part I, at 1 (emphasis added). 

Executive Branch- Statements of Financial Interest. The following officials and 
employes of the Commonwealth shall file Statements of Financial Interest... 

Exec. Order 1980 -18, Part II, at 3 (emphasis added). 

20 Executive Order 1974 -6, issued by Governor Shapp on April 10, 1974, established the Code of 
Ethics, and expressly and repeatedly uses "shall ": 

All appointed officials and state employees shall faithfully discharge their duties to the 
best of their abilities and shall perform a full day's work for a full day's pay. 

Adverse pecuniary interest. No appointed official or state employe shall engage directly or 
indirectly in any personal business transactions or private arrangement for personal profit 
which accrues from or is based upon his official position or authority. 

Exec. Order 1974 -6, at 1, Para. 1.b, Para. 2 a -b (in part) (emphasis added). 
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Under this Court's holdings in Werner and Pagano, the dispositive issue is 

not whether the Executive Order does or does not use "shall" or its analogue, but 

whether the Executive Order rests upon specific constitutional or statutory 

authorization. Only those executive orders with overt legal basis may be enforceable 

and may create rights and duties; all other executive orders are not legally 

enforceable against anyone. See Werner, 681 A.2d at 1336 ( "While the Governor 

may issue executive orders absent such [statutory or constitutional] authority, these 

executive orders will not be enforced by the courts. "); Shapp, 318 A.2d at 913. The 

Governor's only remedies against subordinate officials for failing to follow the 

Executive Order would be those normally available to any supervisor. See Shapp, 

318 A.2d at 913 ( "possible removal from office, an official demotion, restrictions on 

responsibilities, a reprimand, or a loss of favor" are available remedies). And the 

Governor's remedies against non -subordinates would be limited to such actions as 

revising the Executive Order or "loss of favor." Id. 

Executive Order 1978 -7, issued by Governor Shapp on April 7, 1978, amended the prior process 
for disclosure of financial interests for certain members of the Cabinet and Executive Branch: 

2. Comprehensive disclosure statements shall be submitted semiannually, on May 15th and 
November 15th, using forms provided by my office, and such statements will be made available 
to the press. 

3. The statement shall include the following... 

Exec. Order 1978 -7, at Paras. 2 -3 (in part) (emphasis added). Executive Order No. 1978 -7 dated 
March 20, 1978, 8 Pa.B. 1148. 
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Second, the Commonwealth Court also erred in concluding that the 

Executive Order must create legally enforceable rights and duties because it 

contemplates the participation of parties outside the executive branch who are not 

the Governor's subordinates. Many executive orders contemplate the participation 

of non -subordinates; this does not mean those individuals have any legally 

enforceable rights or duties. For example, Governor Corbett's executive order 

creating the Pennsylvania Long -Term Care Commission (EO 2014 -01) called for 

legislators to serve on the Commission, even though the Governor obviously lacked 

authority over the Legislative Branch. See R. at 1229a; Commission Report at 33. 

Likewise, Governor Shapp's Code of Conduct established a board that could only 

be comprised of individuals outside of the Governor's jurisdiction.' 

Here, Executive Order 2015 -05's references to a designated direct care worker 

representative are descriptions of the role the Governor contemplates the 

representative will play. If the workers or their representative choose not to 

participate, the Governor has no legal remedy; neither can the workers or 

representative rely on the Executive Order to force the executive branch to 

participate or to take any other actions. That lack of a judicial remedy, however, has 

EO 1974 -6, at § 3.a ( "There is hereby established within the Office of Governor a Board of 
Ethics consisting of members appointed by the Governor from the general public. No person who 
is personally subject to this Code of Ethics is eligible for appointment to the Board. One of the 
members shall be designated by the Governor as Chairman. "). 
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no bearing on the Governor's authority to direct the Secretary of the Department to 

establish a meet - and - confer process in the first place, in the hopes that all parties 

will participate. See, e.g., Werner (Executive Order 1974 -6 creating a Board of 

Ethics, and establishing processes for reviewing and making determinations about 

public employee conflicts), Shapp (Executive Order 1978 -7 as amended, creating 

processes for the submission of public employee financial disclosures), Kinder, 92 

S.W.3d at 808 -10. 

Even setting aside prior precedent, if the mere creation of a process for 

voluntary participation by non - subordinates were sufficient to invalidate an 

executive order, then the Executive Order's provisions creating an Advisory Group 

that includes non -government officials would also be invalid. Yet the 

Commonwealth Court properly upheld the Advisory Group provisions 

notwithstanding their mandatory language directing third parties' actions. See 

Markham Opinion at 24, Appx. B. There is no meaningful difference between the 

mandatory language used in those provisions and that used in the provisions 

pertaining to the direct care worker representative. Compare EO 2015 -15, Sec. 2(b) 

( "the Advisory Group shall meet at least quarterly "), ( "the Advisory Group shall 

review the following subjects ") (emphases added) with id. Sec. (3)(b)(1) ( "The 

Secretary...and the...Representative shall meet at least monthly.... "), ( "The 

Secretary...and the...Representative shall discuss relevant issues.... "). 
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Similarly, the Executive Order cannot and therefore does not impose any legal 

obligations on the American Arbitration Association ( "AAA ") to administer an 

election process for direct care workers to choose a representative. See id., Sec. 

(3)(a). Any legal obligations undertaken by AAA (which already administered the 

election process) were imposed by a contract between the proposed direct care 

worker representative and the AAA, not by the Executive Order itself. 

In totality, the Commonwealth Court's determination that the Executive Order 

created rights and duties is contrary to this Court's prior precedent and was therefore, 

legal error. 

II. EXECUTIVE ORDER 2015 -05 DOES NOT CONFLICT WITH 
STATUTES GOVERNING PARTICIPANT -DIRECTED HOME 
CARE PROGRAMS. 

The Commonwealth Court erroneously perceived a conflict between the 

Executive Order and the authority delegated to home care recipients to hire and 

supervise their own individual direct care workers, and accused the Governor of 

"invad[ing] the relationship between a [direct care worker] and the employer 

participant who receives personal services in his or her home." Markham Opinion 

at 34, Appx. B. The terms of the Executive Order do not support the Commonwealth 

Court's conclusion. 
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A. The Executive Order Does Not Remove Any Authority From Home 
Care Recipients. 

The Executive Order explicitly recognizes and protects participants' authority 

over their own services, and disclaims any reduction of or intent to diminish that 

authority. See EO 2015 -05, Sec. 5(c) (providing that neither the Executive Order 

nor any "understandings" reached thereunder "shall alter the unique relationship 

between the individual participants and Direct Care Workers," and that 

"[p]articipants shall retain the rights to select, hire, terminate, and supervise" their 

own individual direct care workers). 

Even if the Executive Order did not explicitly preserve participants' authority 

(which it clearly does), its terms would not otherwise diminish that authority. The 

Executive Order merely facilitates discussions with a workforce representative. Any 

understandings reached during such discussions can only become policy, if at all, 

with the approval of the appropriate government branch after proper procedures. See 

id., Sec. 3(c) (understandings will be implemented as Department policy only 

"[w]here appropriate, and with the approval of the Governor "; understandings 

requiring legislation or rulemaking must be approved by the relevant legislative or 

rulemaking body). Mere discussions do not remove any authority from participants. 

Governor Wolf is committed to improving, not abrogating, the participant - 

directed home care model provided by existing law. That commitment is evidenced 

by the Executive Order, the express purpose of which is to improve the program's 
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ability to provide participant -directed care. See EO 2015 -05 (findings). Even if the 

Governor wished to explore proposals for potential statutory changes, the Governor 

may direct executive officials to meet with stakeholder groups to discuss such 

proposals. No constitutional or statutory provision prohibits the executive branch 

from discussing potential statutory changes to improve home care services. Indeed, 

many prior executive orders create advisory bodies and processes to consider 

potential changes to existing law, including Governor Corbett's Executive Order 

2014 -01, which created the Pennsylvania Long Term Care Commission.22 See R. at 

1227a- 1230a. 

If the executive branch took any action that violated the constitutional or 

statutory rights of participants, then that action would be ripe for challenge. But this 

is just a facial challenge, and there is no basis for concluding that the process 

established by the Executive Order by itself violates the rights of participants. 

Rather, the Executive Order does not alter the Department's statutory 

responsibilities and regulatory role vis -à -vis the home care service programs, the 

participants and the providers. As the law provides, the Department must administer 

the waiver and attendant programs in a comprehensive manner.23 None of the 

22 See also Werner and Shapp. 

23 The Department's obligations include: 
i. reviewing and approving each participant's service plan setting forth the type, scope, and 

amount of services needed, and the provider of each service, 55 Pa. Code § 52.25; 
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processes provided for in Executive Order 2015 -05 change these legal relationships 

or alter existing rights. 

B. The Executive Order Does Not Interfere With Personal Privacy or 
Autonomy. 

There is no basis for the Commonwealth Court's misperceptions that the 

Executive Order interferes with "the respect and privacy afforded to a person in his 

or her home," Markham Opinion at 1, Appx. B, and "impairs participants' rights to 

control personal care rendered to them in their own homes," id. at 32. The Executive 

Order does not contemplate any activities in participants' homes and does not 

sanction any discussions that would violate individual participants' privacy. 

Governor Wolf is committed to protecting the privacy, autonomy, and dignity of all 

home care recipients. The Commonwealth's ability to attract and retain a sufficient 

workforce of qualified direct care workers for its public programs is critical to 

achieving these goals. 

ii. setting the rates to be paid for home care services, 55 Pa. Code §§ 52.42, 52.45; R. at 
267a, 445a; 

iii. setting minimum qualifications for home care providers who may work within the 
programs, 55 Pa. Code. §§ 52.11, 52.13, 52.15 -52.19; R. at 342, 512a -513a; 

iv. monitoring providers, and sanctioning or disenrolling them for failing to follow 
requirements, 55 Pa. Code §§ 51.22 -23, 52.62; 

v. providing training for new providers and establishing continuing training requirements, 
id. §§ 52.14(b), 51.21; and, 

vi. providing financial management services, including payroll, invoice processing and 
payment, and fiscal reporting services, to participants choosing to exercise participant - 
directed authority, id. § 52.30. R. at 304a -305a, 401a. 
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Direct care workers have the same First Amendment rights as other 

individuals to associate together and to express their views to government officials, 

whether individually or through groups of their choosing, including through labor 

unions. See Smith v. Arkansas State Highway Employees, 441 U.S. 463 (1979). 

Meetings between executive branch officials and direct care workers or their 

representatives about ways to improve public home care programs are perfectly 

compatible with home care recipients' rights to control their own personal healthcare 

decisions. 

In fact, the notion that the Department should not seek input from both 

participants and agency -directed care workers (through the Advisory Council) and 

from individual direct care workers (through the elected representative) defies 

fundamental logic and law. The Department's obligations as administrator over 

home care services programs requires meaningful input from the very actors in these 

programs: participant and providers, alike. Further, the claim that the Department is 

"invading" the participants' homes or privacy disregards the central role that the 

Department must play in administering these programs, including knowledge of 

identities, addresses, scope of services delivered, qualifications of providers and 

training, and the administration of financial transactions to ensure the delivery of 

these services.24 

24 See note 22 above. 
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The Commonwealth Court failed to recognize that individual program 

participants lack the authority, capacity, and incentive to address many of the home 

care policy issues necessary to ensure the continued availability of a sufficient 

workforce of qualified direct care workers. Improvements in the status of the 

occupation of direct care worker, which has traditionally been a low -wage, no- 

benefits job, and the development of career ladders, registries to match workers with 

participants, orientations, training programs, and other systemic policy initiatives, 

would require action by the Commonwealth. 

C. Home Care Statutes and Regulations Do Not Prohibit Executive 
Branch Officials From Having Discussions With a Stakeholder 
Group. 

The Commonwealth Court expressed concern that, "[w]hile the Executive 

Order allows the DCW Representative to meet with the Governor, it does not afford 

participants an opportunity to meet with the Governor." Markham Opinion at 13, 

Appx. B. But this concern is misplaced, and it also provides no basis for invalidating 

the Executive Order. 

The Executive Order does not prevent home care recipients from meeting with 

the Governor or other executive officials. The Governor and the Secretary welcome 

the views of home care recipients. The creation of the Advisory Group on 

Participant -Directed Care, composed of the Secretary and Deputy Secretary (or their 

designees) as well as members that include "participants or their surrogates and 
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advocates for seniors and people with disabilities," EO 2015 -05, Sec. 2(a), creates 

an additional, non -exclusive process for executive branch officials to receive input 

from home care recipients. 

No constitutional or statutory provision purports to limit the individuals or 

groups with which the executive branch can discuss home care policy. Absent such 

a provision, the courts cannot interfere with the Governor's or Secretary's choices 

about which constituent groups they invite or do not invite to meetings. The 

Governor could reasonably determine that periodic discussions with a representative 

democratically chosen by the direct care workers themselves will be more 

productive in ascertaining and addressing the workers' concerns, and that the 

understandings reached in such discussions will more likely have broad acceptance 

among direct care workers, than if a different process is used. 

In sum, Executive Order 2015 -05 does not infringe upon participants' 

statutory right to select, hire, terminate and supervise direct care workers, nor does 

it improperly alter or invade their privacy. Rather, the Executive Order establishes 

voluntary processes that are meant to provide meaningful input to the administrator 

or the home care service programs, which is both appropriate and useful to the 

Department. 
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III. EXECUTIVE ORDER 2015 -05 DOES NOT CONFLICT WITH 
STATUTES REGULATING LABOR RELATIONS. 

The Commonwealth Court also perceived an "incongruence" between the 

Executive Order and "statutes governing organized labor" because, in the 

Commonwealth Court's view, the Executive Order allows direct care workers to 

"collectively bargain." Markham Opinion at 30, Appx. B. This reasoning was in 

error because it does not accurately reflect the terms of the relevant labor relations 

statutes (which say nothing about the relationship between Commonwealth officials 

and direct care workers) or of the Executive Order (which does not grant collective 

bargaining rights). 

A. Pennsylvania's Labor Relations Statutes Do Not Cover Direct Care 
Workers or Address the Commonwealth's Relationship With 
Direct Care Workers. 

The Pennsylvania Labor Relations Act ( "PLRA "), 43 P.S. § 211.1, et seq., is 

the Commonwealth's analogue to the National Labor Relations Act ( "NLRA "), 29 

U.S.C. § 151, et seq. The NLRA generally regulates labor relations for private sector 

employees engaged in industries affecting commerce. The PLRA grants to certain 

private sector employees who are not covered by the NLRA the legally enforceable 

rights to engage in or refrain from collective activity; to choose an exclusive 

representative for an appropriate collective bargaining unit; and to require their 

employer to negotiate in good faith with the representative for a binding contract 

governing employment terms for the unit. See 43 P.S. §§ 211.5-211.7. 
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The PLRA definition of "employee," like the NLRA definition of 

"employee," does not include "any individual employed...in the domestic service of 

any person in the home of such person," so the PLRA does not apply to direct care 

workers because direct care workers do not provide "domestic service ", even with 

respect to their relationship with their employers (i.e. home care recipients). See 43 

P.S. § 211.3(d); 29 U.S.C. § 152(3); Harris v. Quinn, 134 S. Ct. 2618, 2640 (2014) 

(observing that home care workers in participant -directed home care programs are 

not covered by the NLRA). Moreover, the Commonwealth is not an "employer" 

within the meaning of the PLRA. 43 P.S. § 211.3(c); 29 U.S.C. § 152(2). That being 

so, the PLRA says nothing about the relationship between the Commonwealth and 

direct care workers. 

Similarly, the Pennsylvania Public Employee Relations Act ( "PERA "), 43 

P.S. § 1101.101, et seq., regulates labor relations only between public employers and 

their "public employees." Id. § 1101.301. As the Commonwealth Court recognized, 

the direct care workers are not "public employees" within the meaning of the PERA, 

so the PERA says nothing about the relationship between Commonwealth officials 

and direct care workers. 

Because direct care workers are not covered by the PLRA or PERA, and no 

provision of these statutes forbids the Governor or Secretary from meeting with 

direct care workers as a stakeholder group to discuss policy issues, whether those 
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meetings are with individual workers or groups representing direct care workers, 

there can be no conflict between Executive Order and these state statutes. 

B. The Executive Order Does Not Grant Collective Bargaining Rights 
to Direct Care Workers. 

The Commonwealth Court viewed the Executive Order as in conflict not with 

any specific provision of the PLRA or PERA but with what it viewed as the General 

Assembly's implicit intent that direct care workers not be granted collective 

bargaining rights. Markham Opinion at 27 -28, Appx. B. As an initial matter, it was 

error for the Commonwealth Court to perceive a "conflict" where the statutes 

themselves are silent. Courts have rejected the argument that Congress's decision 

in the NLRA not to cover certain groups of employees reflects any intent by 

Congress other than to exclude these workers from the coverage of the NLRA itself. 

See, e.g., Greene v. Dayton, 806 F.3d 1146, 1149 (8th Cir. 2015) (no conflict 

between Congress's decision not to cover home care workers in the NLRA and state 

statutes regulating labor relations for these workers). There is no basis for reaching 

a different conclusion about Legislature's intent in adopting the PLRA and PERA. 

See, e.g., Pa. Labor Relations Bd. v. Loose, 168 A.2d 323, 325 (1961) ( "`[F]ederal 

decisions involving provisions of the [NLRA] may be looked to for guidance in 

interpreting similar provisions in the Pennsylvania statute. "). 

The point is academic, however, as the Executive Order does not create legal 

rights or obligations that the General Assembly declined to provide. The Executive 
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Order expressly states: "[t]he provisions of this Executive Order shall not be 

construed or interpreted to create collective bargaining rights or a collective 

bargaining agreement under any federal or state law." EO 2015 -05, Sec. 5(b). The 

Commonwealth Court erred by concluding that this provision is just a "self- serving 

disclaimer" because the Executive Order's consultation process "is the essence of 

collective bargaining " Markham Opinion at 31 -32, Appx. B. 

Here, too, the court's conclusion is legal error. There are fundamental 

differences between (i) a process for government officials to have discussions with 

a stakeholder group about policy issues, in which any final decisions about policy 

are reserved to the appropriate government branch, and (ii) the legally enforceable 

system of exclusive representative collective bargaining established by PLRA and 

PERA. 

These fundamental differences are manifest. First, PLRA and PERA confer 

legal rights on employees and impose legal obligations on employers. These statutes 

grant covered employees the legal right to organize and engage in concerted 

activities without retaliation or discrimination from their employers. 43 P.S. §§ 

211.5, 211.6(1), 1101.401, 1101.1201(a). PLRA and PERA also provide that the 

employer and the elected representative have a legal obligation to bargain in good 

faith. Id. §§ 211.6(1)(e), 1101.701 -.702, 1101.1201(a)(5). PLRA and PERA create 

and rely on the Pennsylvania Labor Relations Board to enforce the legal rights and 
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obligations conferred by those statutes. Id. §§ 211.4, 211.8, 1101.501 -.503, 

1101.1301. 

By contrast, the Executive Order does not create any legally enforceable 

rights or obligations or provide any enforcement mechanisms, and disclaims any 

interpretation to that effect.25 The Executive Order simply creates a formal process 

for voluntary discussions between the Secretary and a stakeholder group to "address 

concerns of Direct Care Workers." EO 2015 -05, Sec. (3)(b). If any provider or 

elected representative is not satisfied with the frequency, quality or outcome of those 

discussions, there are no legal remedies. 

Second, PLRA and PERA confer legal authority on the elected employee 

representative, which serves as the "exclusive representative" of a given bargaining 

unit. 43 P.S. §§ 211.7(a), 1101.606. Agreements between the employer and 

exclusive representative are enforceable contracts. Id. §§ 211.7, 1101.901, 

1101.1201. The representative has the legal authority to bind employees to these 

contracts. See id. §§ 211.7, 1101.601, 1101.1201. 

By contrast, the Executive Order does not confer any such legal authority to 

make contracts or to bind the direct care workers. In fact, the Executive Order 

expressly provides that the election of a representative does not "limit" any "Direct 

Care Worker's ability, individually or in concert with others, to petition the 

25 See supra, II.B at 22 -30. 
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Commonwealth regarding any issue of concern." EO 2015 -05, Sec. 5(g). The 

Executive Order does not provide for enforceable contracts, but states that "mutual 

understandings" will be written down and may be implemented only "where 

appropriate" and pursuant to the normal procedures for the relevant government 

branch. Id., Sec. 3(c)(1). Finally, the Executive Order confers no legal authority 

whatsoever on the designated direct care worker representative to bind individual 

direct care workers or to compel executive branch officials to do anything. 

The legal rights and obligations established by the PLRA and PERA - not 

mere voluntary meetings between executive officials and the representative of a 

stakeholder group to discuss policy issues - are the essence of a collective bargaining 

system. See generally Emporium Capwell Co. v. W. Addition Cmty. Org., 420 U.S. 

50, 59 -65 (1975) (explaining the legal rights and obligations created by exclusive 

representative collective bargaining); J. I. Case Co. v. N.L.R.B., 321 U.S. 332, 337- 

38 (1944) (holding that the exclusive representative has legal authority to make 

agreements that trump individual contracts). 

Finally, there is no legal merit to the observation that some parts of the 

Executive Order contain "similar ... terminology" to PLRA and PERA. Markham 

Opinion at 28 -29, Appx. B (noting that the Executive Order and labor statutes both 

concern "representatives" who "meet and confer" and "reduce [an agreement] to 

writing "). Those superficial similarities in wording do not alter the legal distinction. 
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As the Werner, Pagano, and Shapp decisions illustrate, the Executive Order simply 

does not create the legal rights and obligations that are the fundamental features of 

the collective bargaining systems established in the PLRA and PERA. As such, the 

mechanisms and rights created by the PLRA and PERA are plainly distinguishable 

from the non -enforceable processes contemplated by the Executive Order. 

Similarities in certain terminology are immaterial where, as here, the Executive 

Order does not create any legal rights or obligations that the General Assembly did 

not provide. 

CONCLUSION 

The Commonwealth Court's order granting summary relief should be 

reversed. 
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

David W. Smith and 
Donald Lambrecht, 

Petitioners 

v. : No. 177 M.D. 2015 
: Argued: June 8, 2015 

Governor Thomas W. Wolf, in his 
official capacity as Governor of the 
Commonwealth of Pennsylvania and 
Commonwealth of Pennsylvania, 
Department of Human Services, 

Respondents 

BEFORE: HONORABLE MARY HANNAH LEAVITT, President Judge 
HONORABLE ROBERT SIMPSON, Judge 
HONORABLE P. KEVIN BROBSON, Judge 
HONORABLE PATRICIA A. McCULLOUGH, Judge 
HONORABLE MICHAEL H. WOJCIK, Judge 

OPINION NOT REPORTED 

MEMORANDUM OPINION 
BY JUDGE SIMPSON FILED: October 14, 2016 

Before this Court are the parties' cross -applications for summary relief. 

David W. Smith (Smith) and Donald Lambrecht (Lambrecht) (collectively, 

Petitioners) filed a petition for declaratory and injunctive relief seeking to invalidate 

an executive order (Executive Order) issued by Governor Thomas W. Wolf 

(Governor Wolf) pertaining to direct care workers (DCW) whose services to 

eligible aged or disabled individuals (participants) are paid by the Department of 

Human Services, Office of Long Term Living (Department). The Department and 

Governor Wolf (collectively, Respondents) also filed preliminary objections, 

which are before us for disposition. 



Petitioners assert the Executive Order is an unauthorized exercise of 

power, is unconstitutional and is in conflict with existing labor and health laws. 

Respondents counter that Petitioners' claims are not ripe and their challenge lacks 

merit. Addressing similar contentions, this Court recently analyzed the validity of 

the Executive Order in Markham v. Wolf, A.3d (Pa. Cmwlth., No. 176 M.D. 

2015, filed September 22, 2016) (en banc) (Markham). Following Markham, we 

grant Petitioners' application for summary relief as to those provisions of the 

Executive Order declared invalid (Sections 3 and 4, and parts of Sections 1 and 5). 

Also, we deny Respondents' application for summary relief as to the invalid 

provisions of the Executive Order. Further, we overrule their preliminary objections 

to the extent they are not mooted by our decision on the merits. 

I. Background 

Other than the identity of the Petitioners, the background of this case 

is substantially similar to that set forth in Markham. Therefore, we incorporate the 

"Background," including terminology, from Markham by reference. 

Petitioners here filed a petition for review containing identical claims 

to those contained in the petition for review the petitioners in Markham filed. 

Respondents filed preliminary objections to the petition for review. Specifically, 

they allege the action is not ripe because Petitioners raise purely speculative harm. 

Respondents also object in the nature of a demurrer to the claims that the 

Executive Order does the following: exceeds the Governor's authority; conflicts 

with statutory authority, (the Attendant Care Services Act,1 (Act 150) the 

1 Act of December 10, 1986, P.L. 1477, as amended, 62 P.S. § §3051 -3058. 
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Pennsylvania Labor Relations Acte (PLRA), and the Public Employe Relations 

Acta (PERA)); and, violates the PLRA or PERA. 

Lambrecht is a DCW who provides personal care to Smith, a 

participant in a Home Care Program through Act 150. Lambrecht has provided 

services to Smith for more than 25 years. Petitioners claim a direct, substantial and 

present interest in the controversy. 

Petitioners allege the Executive Order interferes with the unique 

relationship between a DCW providing in -home care, and the participant who 

employs him. Specifically, Smith alleges "the insertion of a union between he and 

his [DCW] will limit [his] authority ... to make decisions about, direct the provision 

of, and control his direct care services." Pet. for Review, ¶3. Respondents thus 

disturb the employment relationship, creating a barrier and alternative 

communication structure regarding terms and conditions. Lambrecht also claims 

injury in that his "name and home address will be made available to employee 

organizations for the purpose of canvassing and recruitment, and he will be 

subjected to unwanted exclusive representation by a labor organization ... [that] 

may materially alter the terms and conditions of [his] employment." Id., ¶4. 

Moreover, Lambrecht alleges he did not want representation by UHCWP. As a 

result, he is harmed because such representation is required for at least one year 

under the Executive Order's terms. 

2 Act of June 1, 1937, P.L. 1168, as amended, 43 P.S. § §211.1 -.13. 

3 Act of July 23, 1970, P.L. 563, as amended, 43 P.S. §§1101.101-.2301. 

3 



The parties entered into stipulations prior to the preliminary injunction 

hearing in April 2015. Then President Judge Dan Pellegrini conducted the hearing, 

after which he issued a preliminary injunction order identical to the order issued in 

Markham. The parties then entered into a second stipulation in June 2015. 

After briefing, and hearing argument seriately with Markham, this 

case is ready for disposition. 

II. Discussion 

The underlying claims are the same as those set forth in Markham. 

Accordingly, we adopt our analysis that applies to this case. However, we analyze 

Respondents' preliminary objection to the ripeness of Petitioners' claim separately. 

A. Preliminary Objections 

"The question of standing is rooted in the notion that for a party to 

maintain a challenge to an official order or action, he must be aggrieved in that his 

rights have been invaded or infringed." Franklin Twp. v. Dep't of Envtl. Res., 452 

A.2d 718, 719 (Pa. 1982). Ripeness involves a related challenge to whether the 

injury alleged is speculative as opposed to real and concrete. See Robinson Twp., 

Washington Cnty. v. Com., 83 A.3d 901 (Pa. 2013) (recognizing overlap between 

doctrines of standing and ripeness, especially as to allegations of speculative harm). 

Our Supreme Court recognized DCWs and participants are 

sufficiently impacted by the Executive Order "from a standing perspective." 

Markham y. Wolf, 136 A.3d 134, 146 (Pa. 2016). Here, Petitioners are a DCW 
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and a participant who fostered a unique relationship over more than 25 years. 

They have an interest in maintaining the integrity of their relationship. Moreover, 

participants have a direct, substantial and immediate interest in maintaining control 

over their relationship with DCWs, which control is protected by Act 150. 

Petitioners allege the Executive Order causes harm in that it interferes 

with the unique DCW- participant relationship by inserting the Department in a 

position of authority and influence, without input from participants. Further, the 

Executive Order created a process for unionizing DCWs, and empowering a 

Designated Representative to negotiate terms and conditions of employment with 

the Department. That negotiation process, called "meet and confer," is designed to 

result in a MOU that may bind participants in terms of wages, hours and benefits. 

Although the specifics as to how that relationship would be altered are 

not now known, the interference with the relationship is concrete, and presently 

occurring. Participants' abilities to control and direct their care are undermined 

when they are excluded from a negotiation process designed to affect terms and 

conditions of employment. As employers, participants have a real and concrete 

interest in maintaining the status quo that the Executive Order disturbs. Contrary 

to Respondents' characterization, that harm is not speculative. 

For these and the reasons set forth more thoroughly in Markham, we 

overrule Respondents' preliminary objection to the ripeness of Petitioners' claims. 
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B. Summary Relief 

From our review, Petitioners' application for summary relief is 

substantively similar to the application the petitioners filed in Markham. Thus, we 

adopt and apply our analysis in Markham to the declaratory and injunctive relief 

claims here. 

III. Conclusion 

For the reasons set forth above and as incorporated from Markham, 

we grant Petitioners' application for summary relief in part as to those sections of 

the Executive Order we declared invalid in Markham, (E.O. Sections 1(d) and 1(e), 

3 and 4, and Sections 5(b) through 5(g)). Respondents are also enjoined from 

enforcing those sections of the Executive Order or taking any actions in accordance 

with those sections. Pa. Pub. Util. Comm'n v. Israel, 52 A.2d 317 (Pa. 1947). 

Conversely, we deny Respondents' application for summary relief in part, as to the 

invalid sections and subsections of the Executive Order. Respondents' application 

for summary relief is granted in part, only as to the provisions of the Executive 

Order that retain their validity. 

As a result, the preliminary objections of Respondents in the nature of 

a demurrer are rendered moot. See Leach y. Turzai, 118 A.3d 1271 (Pa. Cmwlth. 

2015), aff'd, 141 A.3d 426 (Pa. 2016). We overrule Respondents' preliminary 

objection challenging the ripeness of Petitioners' claims. 

ROBERT SIMPSON, Judge 

Judge Covey did not participate in the decision in this case. 
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

David W. Smith and 
Donald Lambrecht, 

Petitioners 

v. : No. 177 M.D. 2015 

Governor Thomas W. Wolf, in his 
official capacity as Governor of the 
Commonwealth of Pennsylvania and 
Commonwealth of Pennsylvania, 
Department of Human Services, 

Respondents 

ORDER 

AND NOW, this 14th day of October, 2016, having declared certain 

sections and subsections of Executive Order 2015 -05 INVALID in Markham v. 

Wolf, A.3d (Pa. Cmwlth., No. 176 M.D. 2015, filed September 22, 2016) (en 

banc), Petitioners' Application for Summary Relief pursuant to Pa. R.A.P. 1532(b) 

is GRANTED in PART, only as to Sections 1(d) and 1(e), 3, 4, and Sections 5(b) 

through 5(g) of the Executive Order; and JUDGMENT is entered in their favor as 

to those sections and subsections only. Respondents' Application for Summary 

Relief is DENIED in PART, as to Sections 1(d) and (e), 3 and 4, and Sections 5(b) 

through 5(g) of Executive Order 2015 -05, and GRANTED in PART, and 

JUDGMENT is entered in their favor as to the remaining provisions. 

Pursuant to Markham, Respondents are ENJOINED from 

prospectively enforcing the sections of Executive Order 2015 -05 declared invalid 

and void ab initio, or taking any future actions in accordance with those sections. 



AND FURTHER, Respondents' preliminary objection to the ripeness 

of Petitioners' claims is OVERRULED for the reasons set forth in the foregoing 

opinion. Respondents' preliminary objections in the nature of a demurrer are 

DISMISSED as MOOT. 

ROBERT SIMPSON, Judge 



IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

David W. Smith and 
Donald Lambrecht, : No. 177 M.D. 2015 

: Argued: June 8, 2016 
Petitioners 

v. 

Governor Thomas W. Wolf, in his 
official capacity as Governor of the 
Commonwealth of Pennsylvania and 
Commonwealth of Pennsylvania, 
Department of Human Services, 

Respondents 

BEFORE: HONORABLE MARY HANNAH LEAVITT, President Judge 
HONORABLE ROBERT SIMPSON, Judge 
HONORABLE P. KEVIN BROBSON, Judge 
HONORABLE PATRICIA A. McCULLOUGH, Judge 
HONORABLE MICHAEL H. WOJCIK, Judge 

DISSENTING OPINION 
BY JUDGE WOJCIK FILED: October 14, 2016 

I respectfully dissent for the reasons stated in my dissenting opinion in 

Markham v. Wolf, A.3d (Pa. Cmwlth., No. 176 M.D. 2015, filed September 

22, 2016) (en banc). 

MICHAEL H. WOJCIK, Judge 
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

Jessica Markham, Victoria Markham, 
Jesse Charles, Pennsylvania Homecare 
Association, United Cerebral Palsy of 
Pennsylvania, 

Petitioners 

v. : No. 176 M.D. 2015 
. Argued: June 8, 2016 

Thomas W. Wolf, in his Official 
Capacity as Governor of the 
Commonwealth of Pennsylvania, 
Department of Human Services, 
Office of Long Term Living, 

Respondents 

BEFORE: HONORABLE MARY HANNAH LEAVITT, President Judge 
HONORABLE ROBERT SIMPSON, Judge 
HONORABLE P. KEVIN BROBSON, Judge 
HONORABLE PATRICIA A. McCULLOUGH, Judge 
HONORABLE MICHAEL H. WOJCIK, Judge 

OPINION 
BY JUDGE SIMPSON FILED: September 22, 2016 

In this case in our original jurisdiction, we are asked to determine the 

validity of an executive order which purports to create new arrangements for direct 

care workers who provide personal services to certain aged and disabled 

participants in their homes. We are mindful of the respect and privacy afforded to 

a person in his or her home, dating back at least to Elizabethan England, and 

expressed in the words of Sir Edward Coke: "For a man's home is his castle, et 

domus cuique tutissimum refugium. "' 

1 Sir Edward Coke, THIRD INSTITUTE OF THE LAWS OF ENGLAND 162 (1644). The Latin 
means: "and his home his safest refuge." See Semayne's Case (1603) 77 Eng. Rep. 194 (K.B.) 
(Footnote continued on next page...) 



More particularly, before this Court are the parties' cross -applications 

for summary relief Jessica Markham, Victoria Markham, Jesse Charles, 

Pennsylvania Homecare Association (PHA), and United Cerebral Palsy of 

Pennsylvania (UCP) (collectively, Petitioners) filed a petition for declaratory and 

injunctive relief seeking to invalidate an executive order issued by Governor 

Thomas W. Wolf (Governor Wolf) pertaining to direct care workers (DCW) whose 

services to eligible aged or disabled individuals are paid by the Department of 

Human Services, Office of Long Term Living (Department). The Department and 

Governor Wolf (collectively, Respondents) also filed preliminary objections, which 

are before us for disposition. 

Petitioners assert the executive order is an unauthorized exercise of 

power, is unconstitutional and is in conflict with existing labor and health laws. 

Respondents counter that Petitioners lack standing and their challenge lacks merit. 

Upon review, we grant Petitioners' application for summary relief as to certain 

provisions of the Executive Order (Sections 3, 4, and related parts of Sections 1 and 

5). Also, we deny Respondents' application for summary relief (as to Sections 3, 4, 

and related parts of Sections 1 and 5), but allow other portions to remain. Further, we 

overrule their preliminary objections to the extent they are not mooted by our 

decision on the merits. 

(continued...) 

( "[T]he house of everyone is to him as his castle and fortress, as well for his defence against 
injury and violence, as for his repose. ") (addressing "knock and announce" rule). 
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I. Background 

A. Home Care Programs 

On February 27, 2015, Governor Wolf issued Executive Order No. 

2015 -05 (Executive Order), entitled "Participant- Directed Home Care Services." 

See 45 Pa. B. 1937 (April 18, 2015). The Executive Order focused on individuals 

who receive, and the DCWs who provide, in -home personal (non -medical) care 

pursuant to the Attendant Care Services Act, 62 P.S. § §3051 -3058 (Act 150),2 and 

federal Medicaid waiver programs. 

The Department administers Act 1503 and the Medicaid waiver 

programs, including the: Aging Waiver; Attendant Care Waiver; CommCare Waiver; 

Independence Waiver; and, OBRA Waiver Program (collectively, Home Care 

Programs). The Department oversees home care services and administers the 

funding for Home Care Programs. The Department also files the Medicaid waivers 

with the U.S. Department of Health and Human Services, representing that the 

elderly or disabled participant in the program employs DCWs eligible for payment. 

It is clear that we are addressing home -based services rendered to 

some of our neediest citizens where they live. Individuals receiving home care 

services are "participants." 55 Pa. Code §52.3. Under the Home Care Programs, 

DCWs provide personal care and domestic services to enable participants to live at 

home rather than in an institution. At times, a DCW is a participant's relative, 

residing at the same address. 

2 Act of December 10, 1986, P.L. 1477. 

3 Act 150 affords care to physically disabled persons ages 18 -59. 
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Home care services are directed either by participants, under the 

Participant Model, or by agencies under the Agency Model. Under the Participant 

Model, DCWs are recruited, hired, and managed by a participant who employs the 

DCW. By contrast, under the Agency Model, a home care agency recruits, hires 

and manages the DCW. As employers, participants have federal employer 

identification numbers, are subject to workers' compensation and unemployment 

requirements, and pay relevant employer taxes. Under Act 150, participants have 

the "right to make decisions about, direct the provision of and control ... [home] 

care services." Section 2(3) of Act 150, 62 P.S. §3052(3). Thus, participants' 

control over their care is unfettered other than compliance with home care service 

regulations. 

In sum, participants have three roles: they receive personal care and 

domestic services; they receive the services where they reside; and, they employ 

the persons who render the services in their homes. 

B. Executive Order 

The Executive Order governs the relationship between DCWs and the 

Department.4 As such, it pertains only to the Participant Model. The Executive 

4 The Executive Order, in its entirety, provides: 

WHEREAS, the administration is committed to ensuring that Pennsylvania residents 
have access to quality home care services; and 

WHEREAS, [DCWs] are individuals who provide vital home care services to 
Pennsylvania's seniors and people with disabilities who require assistance; and 

WHEREAS, without assistance from [DCWs] who are paid through various programs 
administered by the [Department] through its Office of Long Term Living, these residents 
otherwise would require Institutional care, such as that provided in a nursing home; and 
(Footnote continued on next page...) 
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(continued...) 

WHEREAS, residents who are consumers of in -home personal care services must 
maintain the right to select and direct the daily work of [DCWs] who provide services through 
the programs administered by the [Department]; and 

WHEREAS, the average cost of providing in -home personal care services is typically 
much less than the cost of care provided in nursing homes or similar institutional settings, and 
Pennsylvania's home care services programs therefore save the Commonwealth millions of 
dollars per year; and 

WHEREAS, the demand for direct home care services is expected to rise in the coming 
years in light of Pennsylvania's aging population; and 

WHEREAS, the quality of life for Pennsylvania's seniors and people with disabilities is 
significantly improved by the option of received self -directed in -home care services; and 

WHEREAS, [DCWs] typically earn low wages and receive no benefits, paid time off, or 
standardized training; and 

WHEREAS, as a result, the pool of [DCWs] available for consumers of in -home care 
services in Pennsylvania suffers from high turnover and inconsistent quality; and 

WHEREAS, reform of the Commonwealth's home care programs requires careful 
consideration of its economic impact and must ensure Pennsylvania's right to receive the 
maximum amount of Federal funds to which it is entitled and, therefore, should be informed by 
input from all interested stakeholders; and 

WHEREAS, the administration believes there is a need to improve both the quality of 
home care and the working conditions of [DCWs] and that these two goals are related; 

NOW, THEREFORE, I, [Governor Wolf], by virtue of the authority vested in me by the 
Constitution and laws of the Commonwealth of Pennsylvania, do hereby direct the following: 

1. Defmitions. As used in this Executive Order, the following definitions shall apply: 

a. "Department" means the Department of Human Services. 

b. "Deputy Secretary" means the Deputy Secretary of Human Services for Long Term 
Living. 

c. "Direct Care Worker" means a person who provides Participant -Directed Services in a 
Participant's home under a Home Care Service Program. 

(Footnote continued on next page...) 
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(continued...) 

d. "Direct Care Worker List" means a monthly list compiled at the direction of and 
maintained by the Department of the names and addresses of all [DCWs] who have 
within the previous three (3) months been paid through a Home Care Service Program 
that provides Participant -Directed services. The list shall specify the program through 
which each [DCW] is paid, but nothing that would identify the name of any participant. 

e. "Direct Care Worker Representative" means the designated representative elected 
according to the procedure outlined in Paragraph 3. 

f. "Home Care Service Programs" means the following programs administered by 
OLTL, and any successor program: 

(1) The Aging Waiver Program. 
(2) The Attendant Care Waiver Program. 
(3) The CommCare Waiver Program. 
(4) The Independence Waiver Program. 
(5) The OBRA Waiver Program. 
(6) The Act 150 Program. 

g. "OLTL" means the Department's Office of Long Term Living. 

h. "Participant" means a person who receives services from a [DCW] under a Home Care 
Service Program. 

i. "Participant- Directed Services" means personal assistance services, respite, and 
Participant -Directed community supports or similar types of services provided to a senior 
or a person with a disability who requires assistance and wishes to hire, terminate, direct 
and supervise the provision of such care pursuant to the Home Care Service Programs, 
provided now and in the future, to (i) meet such person's daily living needs, (ii) ensure such 
person may adequately function in such person's home, and (iii) provide such person with 
safe access to the community. Participant -Directed Services does not include any care 
provided by a worker employed by an agency as defined by Section 802.1 of the Health 
Care Facilities Act[.] [Act of July 19, 1979, P.L. 130, as amended,] (35 P.S. §448.802a). 

j. "Secretary" means the Secretary of Human Services. 

2. Advisory Group on Participant- Directed Home Care. There is hereby established 
an Advisory Group to ensure the quality of long -term Participant Directed Home Care that shall 
be known as the Governor's Advisory Group on Participant- Directed Home Care. The Advisory 
Group shall advise the Governor's Office and executive branch agencies and offices of the 
Commonwealth (including the Department) on ways to improve the quality of care delivered 
through the Home Care Services Programs. 

(Footnote continued on next page...) 
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(continued...) 

a. The Advisory Group shall be composed of seven (7) members, who shall serve at the 
pleasure of the Governor. The seven members shall include the Secretary, or a designee 
(who shall serve as chairperson of the Advisory Group), and the Deputy Secretary, or a 
designee. The remaining five (5) members of the Advisory Group shall be appointed by 
the Governor, and will include both participants or their surrogates and advocates for 
seniors and people with disabilities. 

b. Commencing no later than June 30, 2015, the Advisory Group shall meet at least 
quarterly to study and discuss the experiences and best practices of other states that 
administer similar programs to provide Participant- Directed Home Care Services. In 
particular, the Advisory Group shall review the following subjects: 

(1) Establishment and maintenance of policies, practices and procedures 
designed to ensure that the Commonwealth continues its efforts to reduce the 
numbers of Pennsylvania residents currently on waiting lists to receive services 
through the Home Care Service Programs. 

(2) Evaluation of the work of OLTL so as to ensure that the program 
standards of the Home Care Service Programs are being met as they apply to the 
provision of Participant- Directed Services. However, the Advisory Group shall 
not be allowed to review the activities of the Department pertaining to pending 
reviews and investigations that involve potential fraud or criminal conduct, 
unless the information is publicly available. 

(3) Establishment and maintenance of policies, practices and procedures 
designed to ensure that the Commonwealth continues its efforts to rebalance 
resources for long term care services from institutional care to home and 
community based services. 

(4) Establishment and maintenance of policies, practices and procedures 
designed to ensure that the Commonwealth continues to adhere to the principles 
of participant- direction, independent living and consumer choice. 

(5) Any other issues that the Governor may deem appropriate. 

3. [DCW] Representative. The Secretary shall recognize a representative for the [DCWs] 
for the purpose of discussing issues of mutual concern through a meet and confer process. 

a. Election Process. The Secretary shall designate the American Arbitration Association 
[AAA] to conduct an election and certify the election outcome, pursuant to the following 
process: 

(1) An election shall be conducted to designate a representative when an 
organization seeking to be so designated presents signed authorization cards to the 
Governor, or his designee, demonstrating that at least ten (10 %) percent of the 
providers identified on the most recent [DCW] List (as described below) choose 
to be represented by such organization. 

(Footnote continued on next page...) 
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(continued...) 

(2) All [DCWs] identified on the most recent [DCW] List (at the time the 
election is requested) shall be eligible to vote in an election. If the majority of 
votes cast in the election are for the petitioning organization, the American 
Arbitration Association shall certify the election results, and the Secretary shall 
recognize the organization as the [DCW] Representative. There shall only be one 
[DCW] Representative recognized at any time. 

(3) The recognized [DCW] Representative shall continue to act as such for 
so long as such organization complies with its responsibilities concerning 
representation of [DCWs]. [DCWs] who wish to remove the [DCW] 
Representative shall seek such removal in accordance with the election process 
set forth in this Order. [DCWs] may not seek such removal earlier than one (1) 
year after the organization is recognized as the [DCW] Representative. 

b. Meet and Confer Process. The Secretary, the Deputy Secretary, and the [DCW] 
Representative shall meet and confer to address concerns of [DCWs] and ways to 
improve the quality of care provided under the Home Care Services Programs. 

(1) The Secretary, the Deputy Secretary and the [DCW] Representative 
shall meet at least monthly, on mutually agreeable dates and times. 

(2) The Secretary, the Deputy Secretary and the [DCW] Representative 
shall discuss relevant issues, including the following: 

(a) The quality and availability of Participant -Directed Services in the 
Commonwealth, within the framework of principles of participant direction, 
independent living and consumer choice. 

(b) The improvement of the recruitment and retention of qualified [DCWs]. 

(c) The development of a [DCW] registry or worker participant matching 
service to provide routine, emergency and respite referrals of qualified 
participants who are authorized to receive long -term, in -home care 
services under one of the Home Care Service Programs. 

(d) Standards for compensating [DCWs], Including wage ranges, health 
care benefits, retirement benefits and paid time off. 

(e) Commonwealth payment procedures related to the Home Care 
Services Programs. 

(f) Development of an orientation program for [DCWs] working in a 
Home Care Services Program. 

(g) Training and professional development opportunities for [DCWs]. 

(h) Voluntary payroll deductions for [DCWs]. 

(Footnote continued on next page...) 
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(continued...) 

(3) The [DCW] Representative shall have the opportunity to meet with 
the Governor, or his designee, at least once annually to discuss the outcome of 
the meet and confer sessions with the Secretary. 

c. Memorandum of Mutual Understanding. 

(1) Mutual understandings reached during the meet and confer process shall be 
reduced to writing. Where appropriate, and with the approval of the Governor, 
understandings reached through the meet and confer process will be implemented in the 
policy of the Department related to [DCWs] providing Participant -Directed Services. If any 
such mutual understanding requires legislation or rulemaking, the [DCW] Representative 
may make recommendations for legislation or rulemaking to the relevant body. 

(2) Nothing in this Executive Order shall compel the parties to reach mutual 
understandings. 

(3) In the event the parties are unable to reach mutual understandings, the 
Governor or a designee will convene a meeting of the parties to understand their 
respective positions and attempt to resolve the issues of disagreement. 

4. [DCW] List. 

a. The Secretary shall compile a list each month of the names and addresses of all 
[DCWs] ( "DCW List ") who, within the previous three (3) months, have been paid 
through a Home Care Service Program that provides Participant- Directed Services. The 
DCW List shall specify every program through which each [DCW] was paid. However, 
the DCW List shall not include the name of any participant, any designation that a 
[DCW] is a relative of a participant, or any designation that the [DCW]'s home address is 
the same as a participant's address. 

b. An employee organization that has as one of its primary purposes the representation of 
[DCWs] in their relations with the Commonwealth or other public entities may petition 
the Secretary to represent a particular unit of [DCWs]. 

c. Upon a showing made to the Secretary by an employee organization described in 
Subparagraph 4.a. that at least 50 [DCWs] support the organization's petition to provide 
representation, the Secretary within seven (7) days shall provide to the organization the 
most recent DCW List, and, for an additional six (6) months thereafter, upon request shall 
supply subsequent monthly lists. 

d. Any vendor or contractor that provides financial management services for the 
Commonwealth in connection with any Home Care Service Program shall assist and 
cooperate with the Department in compiling and maintaining the DCW List. The 
Secretary shall ensure that all existing and future contracts with vendors or contractors 
providing financial management services for the Commonwealth require the fiscal 
intermediary to cooperate in the creation and maintenance of the DCW List. 

(Footnote continued on next page...) 
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Order establishes a new policy- making body regarding the provision of home care. 

(continued...) 

5. No Change to Existing Rights and Relationships. 

a. Nothing in this Executive Order shall be construed to limit communication between or 
among Commonwealth employees, representatives of employee associations, the heads 
of executive branch agencies, and the Governor. The provisions of this Executive Order 
shall not be construed or interpreted to diminish any rights, responsibilities, powers or 
duties of individual employees in their service to the Commonwealth. Further, the 
provisions of this Executive Order shall not diminish or infringe upon any rights, 
responsibilities, powers or duties conferred upon any officer or agency by the 
Constitution or laws of the Commonwealth of Pennsylvania. 

b. Nothing in this Executive Order shall be interpreted to grant [DCWs] the status of 
Commonwealth employees. The provisions of this Executive Order shall not be construed 
or interpreted to create collective bargaining rights or a collective bargaining agreement 
under any federal or state law. 

c. Nothing in this Executive Order or in any [MOU] that may be reached hereunder shall 
alter the unique relationship between the individual participants and [DCWs]. 
Participants shall retain the rights to select, hire, terminate and supervise a [DCW]. This 
Executive Order is not intended to grant any right, or to imply that [DCWs] have any 
right, to engage in a strike or other collective cessation of the delivery of services. 

d. Nothing in this Executive Order, or in any [MOU] that is reached hereunder, shall alter 
the rights of [DCWs], including the right to become a member of a labor organization or 
to refrain from becoming a member of labor organization. 

e. In accordance with all applicable federal and Commonwealth laws, all existing or 
future vendors or contractors providing financial management services for the 
Commonwealth shall refrain from interfering with a [DCW]'s decision to join or refrain 
from joining a labor organization. 

f. This Executive Order and any [MOU] reached hereunder shall not be interpreted to 
require a [DCW] to support a labor organization in any way. 

g. Nothing in this Executive Order, or in any [MOU] that is reached thereunder, shall 
limit a DCW's ability individually or in concert with others, to petition the 
Commonwealth regarding any issue of concern. 

6. Cooperation by Commonwealth Agencies. Agencies under the Governor's 
jurisdiction shall take all steps necessary to implement the provisions of this Executive Order. 

7. Effect and Duration. This Executive Order shall be effective immediately and remain 
in effect until amended or rescinded by the Governor. 

See Ex. A to Pet'rs' Pet. for Review. 
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The Executive Order also allows DCWs to elect an employee organization with 

which the Department must meet and discuss certain issues. In so doing, the 

Executive Order empowers non -Commonwealth employees to negotiate with the 

Commonwealth through a newly created position of a DCW representative. 

To aid the election process, on a monthly basis, the Department is 

required to compile a list of the names and addresses of all DCW workers (DCW 

List), who, within the three previous months, were paid through a Home Care 

Program that provides services under the Participant Model. 

Section 2 of the Executive Order establishes an advisory group to 

advise the Governor and the Department "on ways to improve the quality of care 

delivered" through Home Care Programs (Advisory Group). Executive Order 

(E.O.) at 3. The Advisory Group is comprised of the Secretary of the Department 

(Secretary) and five members appointed by the Governor, including participants 

and advocates for seniors and persons with disabilities. The Advisory Group shall 

meet at least quarterly and discuss: (1) reducing the waiting list to receive services 

through Home Care Programs; (2) evaluating the Department to ensure program 

standards are met; (3) rebalancing Commonwealth resources from institutional care 

to home and community based services; (4) ensuring the Commonwealth adheres 

to the principles of participant direction, independent living and consumer choice; 

and, (5) "[o]ther issues that the Governor may deem appropriate." Id. at 4. 

Section 3 of the Executive Order creates a process for organizing the 

DCWs under an employee organization authorized to represent DCWs in their 
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relations with the Commonwealth. Any employee organization may petition the 

Department to represent DCWs once it demonstrates that 50 DCWs support its 

representation. The employee organization is then entitled to obtain the DCW List, 

which it may use to solicit membership in the organization. 

The Executive Order requires the Secretary to designate the American 

Arbitration Association (AAA) to conduct an election for a representative of the 

DCWs, and to certify the election outcome pursuant to the process in the Executive 

Order. The Executive Order provides AAA shall conduct an election when an 

employee organization demonstrates support from at least 10% of the DCWs on 

the DCW List. All DCWs are eligible to vote in the election. Provided the 

organization meets the 10% threshold, a majority of votes cast determines which 

organization serves as the DCW representative (Designated Representative). Only 

one Designated Representative may be recognized at any time. 

The Executive Order mandates the Secretary, the Deputy Secretary 

and the Designated Representative meet and confer, at least monthly, regarding 

concerns of DCWs and ways to improve the quality of care. Specifically, the 

Executive Order requires the Secretary and Deputy Secretary to discuss DCWs' 

terms and conditions of employment with the Designated Representative. 

In Section 3(c) entitled, "Memorandum of Mutual Understanding" 

(MOU), the Executive Order further provides the "[m]utual understandings 

reached during the meet and confer process shall be reduced to writing[,] [and] 

[w]here appropriate ... understandings reached through the meet and confer 
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process will be implemented as the policy of the Department ...." E.O. at 5 

(emphasis added). Then, the Designated Representative may make 

recommendations for legislation or rulemaking as needed. Although the Executive 

Order does not compel the Department and the Designated Representative to reach a 

MOU, in the event they do not, the Governor shall meet with the Department and 

Designated Representative "and attempt to resolve the issues of disagreement." Id. 

While the Executive Order allows the DCW Representative to meet with the 

Governor, it does not afford participants an opportunity to meet with the Governor. 

Section 4 of the Executive Order addresses the DCW List, to be used 

by a prospective employee organization in contacting DCWs. 

Section 5 of the Executive Order is entitled "No Change to Existing 

Rights and Relationships." Some of the provisions, however, refer to new 

relationships that may arise during the operation of the Section 3(a) election 

process, the 3(b) meet and confer process, and the 3(c) memorandum of mutual 

understanding process. See Sections 5(c) through 5(g). Section 6 of the Executive 

Order is entitled "Cooperation with Commonwealth Agencies." Section 7 of the 

Executive Order is entitled "Effect and Duration." 

During the litigation, Governor Wolf and the Department took steps to 

implement the Executive Order. To date, AAA certified United Home Care 

Workers of Pennsylvania, LLC ( UHCWP) as the Designated Representative. See 

June Stipulation, dated 6/3/15. UHCWP won the election based on 2,663 votes out 

of 20,000 DCWs. UHCWP is comprised of two employee organizations, Service 

13 



Employees International Union (SEIU) and the American Federation of State, 

County and Municipal Employees. UHCWP then requested and received a copy of 

the DCW List, to which it distributed brochures encouraging membership.5 

C. Procedural History 

Petitioners filed a petition for review challenging the validity of the 

Executive Order. They seek declaratory and injunctive relief from its terms, 

asserting Governor Wolf exceeded his authority in issuing it. Petitioners also 

argue the Executive Order conflicts with both the Pennsylvania Labor Relations 

Act6 (PLRA) and the Public Employe Relations Act' (PERA). 

Petitioners also sought preliminary injunctive relief before an election 

of a DCW representative, and to prevent implementation of the Executive Order. 

Petitioners claim the Executive Order interferes with the unique 

relationship between DCWs and participants that occur in participants' homes. 

Jesse Charles and Victoria Markham are participants as defined in the Executive 

Order. Jessica Markham is a DCW who provides home care services to her 

mother, Victoria Markham. PHA and UCP are nonprofit membership corporations 

(collectively, Associations) comprised of provider members who employ DCWs 

under the Agency Model. 

5 The title of one such brochure was "20,000 Pennsylvania Home Care Attendants Are 
Joining Together." The mailings referred to the selection of UHCWP as a union election. 

6 Act of June 1, 1937, P.L. 1168, as amended, 43 P.S. § §211.1 -.13. 

7 Act of July 23, 1970, P.L. 563, as amended, 43 P.S. §§1101.101-.2301. 
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Respondents filed preliminary objections in the nature of a demurrer, 

also asserting Petitioners' claims are not ripe, and the Associations lack standing. 

Petitioners filed an application to expedite their petition in the nature 

of preliminary relief, which this Court granted. The parties entered stipulations in 

April 2015 (April Stipulation) prior to the preliminary injunction hearing. After 

granting their application to expedite, then President Judge Dan Pellegrini heard 

Petitioners' request for preliminary injunction. He issued an order enjoining 

Respondents from entering a MOU pending disposition of the merits. He also 

ordered the parties to file applications for summary relief 

Prior to filing their applications for summary relief, the parties entered 

a second stipulation in June 2015 (June Stipulation). 

The Senate Republican Caucus' filed an application to intervene 

aligned with Petitioners' interests, which this Court denied in a single judge opinion. 

Our Supreme Court affirmed the denial of intervention on interlocutory appeal. 

Markham v. Wolf, 136 A.3d 134 (Pa. 2016) (addressing applications to intervene 

in 176 M.D. 2015 and 177 M.D. 2015). The Senate Republican Caucus and the 

Senate Democratic Caucus, as well as a number of other entities and individuals, 

filed friend -of -the court briefs. 

8 On April 20, 2015, Senate President Pro Tempore Joseph Scarnati, III, Senate Majority 
Leader Jake Corroan, Senate Majority Whip John Gordner, and Senate Majority Appropriations 
Chairman Pat Browne, filed the application on behalf of the Senate Republican Caucus. 
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Petitioners and Respondents both filed applications for summary relief 

pursuant to Pa. R.A.P. 1532(b). After briefing and oral argument, the parties' 

cross -applications for summary relief are ready for disposition. 

II. Discussion 

A. Legal Standards 

Applications for summary relief are governed by Pa. R.A.P. 1532(b). 

It provides: "[alt any time after the filing of a petition for review in an ... original 

jurisdiction matter the court may on application enter judgment if the right of the 

applicant thereto is clear." Id. "An application for summary relief may be granted 

if a party's right to judgment is clear and no material issues of fact are in dispute." 

Leach v. Turzai, et al., 118 A.3d 1271, 1277 n.5 (Pa. Cmwlth. 2015) (en banc), 

aff'd, 141 A.3d 426 (Pa. 2016) (citing Hosp. & Healthsystem Assn of Pa. v. Corn., 

77 A.3d 587 (Pa. 2013)). "In ruling on application[s] for summary relief, we must 

view the evidence of record in the light most favorable to the non -moving party and 

enter judgment only if there is no genuine issue as to any material facts and the right 

to judgment is clear as a matter of law." Cent. Dauphin Sch. Dist. v. Dep't of Educ., 

598 A.2d 1364, 1366 -67 (Pa. Cmwlth. 1991); see Leach. 

As to preliminary objections in the nature of a demurrer, we may 

sustain preliminary objections only when, based on the facts pled, it is clear and free 

from doubt that the complainant will be unable to prove facts legally sufficient to 

establish a right to relief. Mazur v. Trinity Area Sch. Dist., 961 A.2d 96 (Pa. 2008). 

For the purpose of evaluating the legal sufficiency of the challenged pleading, this 

16 



Court must accept as true all well -pled, material, and relevant facts alleged in the 

complaint and every inference that is fairly deducible from those facts. Leach. 

The purpose of the Declaratory Judgments Act "is to settle and to 

afford relief from uncertainty and insecurity with respect to rights, status, and other 

legal relations, and is to be liberally construed and administered." 42 Pa. C.S. 

§7541. Declaratory judgment as to the rights, status or legal relationships is 

appropriate only where there exists an actual controversy. McCord v. 

Pennsylvanians for Union Reform, 136 A.3d 1055 (Pa. Cmwlth. 2016). "An actual 

controversy exists when litigation is both imminent and inevitable and the 

declaration sought will practically help to end the controversy between the 

parties." Id. at 1061 (quotation omitted). "Granting or denying a petition for a 

declaratory judgment is committed to the sound discretion of a court of original 

jurisdiction." GTECH Corp. v. Dep't of Revenue, 965 A.2d 1276, 1285 (Pa. 

Cmwlth. 2009). 

"To prevail on a claim for a permanent injunction, the plaintiff must 

establish a clear right to relief, that there is an urgent necessity to avoid an injury 

which cannot be compensated for by damages, and that greater injury will result 

from refusing rather than granting the relief requested." Watts v. Manheim Twp. 

Sch. Dist., 84 A.3d 378, 390 (Pa. Cmwlth. 2014). A violation of statute constitutes 

irreparable harm. Pa. Pub. Util. Comm'n v. Israel, 52 A.2d 317 (Pa. 1947). 
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B. Contentions 

Petitioners allege the Executive Order interferes with the participant - 

DCW employment relationship under Act 150, and establishes organizational labor 

rights for DCWs. They also contend Governor Wolf exceeded his authority in 

issuing the Executive Order because it does not implement or enforce existing law. 

Rather, the Executive Order creates rights that are inconsistent with existing law. 

Respondents counter "the Executive Order is merely a tool for the 

[Department] and the Governor to efficiently get information from those who 

provide important services to some of our most vulnerable Pennsylvanians with the 

ultimate goal of providing better services." Resp'ts' Br. at 3. Respondents thus 

identify information gathering as its primary purpose. Respondents also allege the 

Executive Order is a valid exercise of Governor Wolfs executive power "to 

communicate with subordinate officials in the nature of request or suggested 

directions for the execution of the duties of the Executive Branch of government." 

Resp'ts' Answer with New Matter, at ¶2. Yet, Respondents do not cite any statute 

or specify any executive power the Executive Order is designed to implement or 

enforce. 

C. Analysis 

1. Preliminary Objections: Standing and Ripeness 

At the outset, we evaluate Respondents' challenge to Petitioners' 

standing and the ripeness of their claims. Contrary to Respondents' view, we find 

Petitioners are directly impacted by the Executive Order. 
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In denying legislative standing to Senators of the Majority Caucus, 

our Supreme Court reasoned, "challengers exist who are, from a standing 

perspective, sufficiently impacted by the Governor's issuance of [Executive 

Order], as amply demonstrated by the parties in this matter who include patients, 

[DCWs] and institutional health care providers." Markham, 136 A.3d at 146. 

We agree with our Supreme Court that participants in the Home Care Programs 

and providers of home care services have standing. 

Here, individual Petitioners have an interest in the litigation that is 

substantial, direct and immediate, and not a remote consequence of the challenged 

action.9 Pa. Acad. of Chiro. Physicians v. Dep't of State, Bureau of Profl & Occ. 

Affairs, 564 A.2d 551 (Pa. Cmwlth. 1989). Petitioners allege the Executive Order 

interferes in the unique employment relationship between DCWs and participants, 

undermining participants' ability to control their care. As participants, Jesse 

Charles and Victoria Markham employ DCWs. The Commonwealth has no 

employer -employee relationship with DCWs. April Stip. ¶7. However, Section 3 

of the Executive Order includes the Commonwealth, but excludes the actual 

employer participants from the meet and confer process, which is designed to 

result in decisions impacting terms and conditions of employment. Jessica 

9 Our Supreme Court explains the criteria for standing as follows: 

[A] `substantial' interest is an interest in the outcome of the litigation which 
surpasses the common interest of all citizens in procuring obedience to the 
law. A `direct' interest requires a showing that the matter complained of 
caused harm to the party's interest. An `immediate' interest involves the 
nature of the causal connection between the action complained of and the 
injury to the party challenging it .... 

S. Whitehall Twp. Police Serv. v. S. Whitehall Twp., 555 A.2d 793, 795 (Pa. 1989). 
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Markham, as a DCW whose interests are to be served by a Designated 

Representative, has a direct interest in protecting herself from an invasion of 

privacy in her home through mailings for the purpose of solicitation, and from 

selection of a representative based on a bare majority vote. These interests are 

greater than that of the general public. Therefore, individual Petitioners, Jessica 

and Victoria Markham and Jesse Charles establish standing. 

So long as one of the petitioners has standing, an action may continue. 

Pennsylvanians Against Gambling Expansion Fund, Inc. v. Corn., 877 A.2d 383 

(Pa. 2005). Because the individual Petitioners have standing, it is unnecessary to 

address whether the Associations have standing. Id. 

As to Respondents' objection that Petitioners anticipate a harm that 

may never occur, we emphasize this is an action for a declaratory judgment. The 

Declaratory Judgments Act is "remedial[;] [i]ts purpose is to settle and to afford 

relief from uncertainty and insecurity with respect to rights, status and other legal 

relations, and is to be liberally construed and administered." 42 Pa. C.S. §7541(a). 

Thus, lack of a present harm is not fatal to a declaratory judgment claim. Pa. Social 

Servs. Union, Local No. 668, SEIU v. Corn., 530 A.2d 962 (Pa. Cmwlth. 1987). 

Regardless, Petitioners allege non -speculative harm in that the 

Executive Order interferes with the relationship between a DCW and a participant 

in the participant's home. Section 3 of the Executive Order excludes participants 

from the meet and confer process designed to negotiate terms and conditions of 

employment. The Executive Order further disturbs the employment relationship by 
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introducing the Designated Representative to purportedly represent the interests of 

DCWs regarding terms and conditions, and discuss these issues with the 

Department. The Executive Order also fosters collectivization by creating a process 

for electing a representative, and encouraging employee organizations to solicit 

DCWs for membership. An election occurred, and UHCWP was selected. Contrary 

to Respondents' characterization, Petitioners' injury is not confined to entering a 

MOU that may never occur. 

These are concrete events that may be addressed through the courts, 

and do not call for an advisory opinion. Rendell v. State Ethics Comm', 983 A.2d 

708 (Pa. 2009). For these reasons, we overrule Respondents' preliminary 

objections related to standing and ripeness. 

Turning to the merits, we examine the validity of the Executive Order. 

2. Substantive Claims 

a. Executive Power 

Article IV, Section 2, of the Pennsylvania Constitution vests "[t]he 

supreme executive power" in the Governor, who "shall take care that the laws be 

faithfully executed." PA. CONST. art. IV, §2. Separation of powers into the 

legislative, executive, and judicial branches is the foundation underlying our 

Constitution. Commonwealth v. Mockaitis, 834 A.2d 488 (Pa. 2003). Pursuant to 

the separation of powers doctrine, the executive branch is prohibited from 

exercising the functions exclusively committed to another branch. Id. 
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"The Governor's power is to execute the laws[,] and not to create or 

interpret them." Arneson v. Wolf, 117 A.3d 374, 391 (Pa. Cmwlth.) (en banc), 

aff d, 124 A.3d 1225 (Pa. 2015) (quotation omitted). "The Legislative Branch of 

government creates laws, and the Judicial Branch interprets them." Shapp v. Butera, 

348 A.2d 910, 914 (Pa. Cmwlth. 1975) (en banc). The Governor has that power 

which is delegated to him by law, or which may be necessarily implied from his 

executive duties. Id. As such, the Governor may issue executive orders in 

accordance with that power. Id. "In no event, however, may any executive order be 

contrary to any constitutional or statutory provision, nor may it reverse, countermand, 

interfere with, or be contrary to any final decision or order of any court." Schuylkill 

Prods., Inc. v. Dept of Transp .,, 962 A.2d 1249, 1254 (Pa. Cmwlth. 2008) (quoting 

Cutler v. State Civil Serv. Comm'n, 924 A.2d 706, 711 (Pa. Cmwlth. 2007)). 

In Shapp, this Court outlined the confines of a Governor's authority to 

issue executive orders. We classified executive orders into three types: (1) 

proclamations for a ceremonial purpose;10 (2) directives to subordinate officials for 

the execution of the duties of the Executive Branch of government; and, (3) 

implementation of a statute or other law. Only the third type of executive orders is 

legally enforceable. Id. 

Respondents contend the Executive Order is permitted under the 

second category of orders, as a directive to subordinates, like the order in Shapp. 

We reject this contention. 

to The parties agree the Executive Order does not fall within the first category as a 
proclamation. An example of such an order is one directing that all flags be flown at half -mast 
to honor a fallen soldier. 
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In Shapp, the executive order at issue requested certain members of the 

Governor's staff to file financial disclosure statements (Shapp Order). In analyzing 

whether the financial disclosure statements qualified as "public records" under the 

then Right -to -Know Law," we assessed whether the executive order affected legal 

rights or duties. This Court determined the executive order did not fix rights or 

duties because it was voluntary. The only penalty for noncompliance was "a 

possible removal from office, an official demotion, restrictions on responsibilities, a 

reprimand or a loss of favor." Id. at 913. As a result, we concluded the Shapp Order 

constituted a "communication with subordinate officials in the nature of requests or 

suggested directions for the execution of the duties of the Executive Branch." Id. As 

such, the Shapp Order fell within the second category of permissible executive orders. 

In this context, a "subordinate" is "subject to the authority or control 

of another ...." AM. HERITAGE DICTIONARY 1212 (2nd Coll. ed. 1985); see Appeal 

of Hartranft, 85 Pa. 433 (1878). A subordinate of the Governor is considered his 

legal agent authorized to act on his behalf. Id. at 444 (addressing power to 

subpoena Governor and his subordinates "who are employed to render these 

powers [with which he is clothed] efficient "); Opie v. Glascow Inc., 375 A.2d 396, 

398 (Pa. Cmwlth. 1977) (explaining government employees, as distinguished from 

officers, "merely exercise subordinate ministerial functions" under supervision). 

Considering applicability of the second category to the Executive 

Order here, we consider its terms. Section 2 establishes a new body, the Advisory 

11 Act of June 21, 1957, P.L. 390, formerly 65 P.S. § §66.1 -66.9, repealed by, Section 
3102 of the Right -to -Know Law, Act of February 14, 2008, P.L. 6, 65 P.S. §67.3102. 
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Group, comprised of the Secretary and Deputy Secretary of the Department, with 

remaining members appointed by the Governor. Its purpose is to ensure the 

quality of home care services under the Participant Model. Its function is advisory 

only, and consists of policy- making. The Advisory Group is required to review 

and assess policies from a best practices perspective. This portion of the Executive 

Order arguably involves a directive to subordinates to gather information. 

However, we conclude that Sections 3 and 4 of the Executive Order 

are not permissible executive actions under the second category. There are several 

reasons for this conclusion. First and foremost, factual differences between the 

current Executive Order and the Shapp Order render the Shapp case inapposite. In 

both function and phrasing, the executive orders are not comparable. 

The primary difference is that of scope. The Shapp Order consisted of 

a communication, in the form of a discrete request, to existing subordinates. 

Specifically, the Shapp Order used the word "requesting" when it asked members of 

the Executive Branch to disclose their financial interests. By contrast, the Executive 

Order mandates actions by the Secretary and Deputy Secretary, as well as by third 

parties and the newly created role of Designated Representative. See E.O. Section 3 

"The Secretary shall recognize a [Designated Representative] ....;" "[T]he Secretary 

shall designate [AAA] ....;" "The [Designated Representative] shall continue to act 

as such ...." Accordingly, the Executive Order creates rights and duties. It does not 

set forth voluntary activities as in the Shapp Order. Also unlike the Shapp Order, 

the Executive Order creates a multi -part process, involving many non -subordinates 

24 



in critical roles. The Shapp Order did not create new bodies or positions of influence, 

or direct action by anyone other than subordinates in the Executive Branch. 

Second, from our careful reading, we conclude Sections 3 and 4 of the 

Executive Order do not merely direct subordinates. Rather, Sections 3 and 4 alter 

the employment relationship between DCWs and participants that occurs in a 

participant's home. This is accomplished by inserting the Department and DCW 

Representative into that relationship, with the goal of negotiating terms and 

conditions of employment without input by participants. DCWs are not 

subordinates of the Governor. UHCWP, the Designated Representative, is not a 

subordinate of the Governor. AAA is also not a subordinate of the Governor. 

Notwithstanding their status as non -subordinates, the Executive Order directs these 

providers and entities as part of the election, collectivization and bargaining 

process it creates. 

Third, we are also unconvinced that Sections 3 and 4 of the Executive 

Order are merely a means of information gathering as Respondents assert. Indeed, 

information gathering is not mentioned. No part of Section 3, comprised of the 

election process, meet and confer process and MOU, consists of information 

gathering. Section 4 involves compilation of the DCW List, to enable an employee 

organization's representation as set forth in Section 3. Respondents do not 

persuasively explain why Sections 3 and 4, which do not involve any participant 

input, are primarily information gathering, as opposed to collective bargaining. 
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Fourth, Respondents do not explain why the Section 2 Advisory 

Group is inadequate for information gathering. Stated differently, Respondents do 

not identify information that can only be gathered through the "meet and confer" 

sessions, which include the Department and the Designated Representative, but 

exclude participants. 

For all these reasons, we determine that Sections 3 and 4 of the 

Executive Order are not truly a means of providing information to Governor Wolf 

to assist Respondents in assessing quality of home care services. 

Having determined that Sections 3 and 4 of the Executive Order do 

not fall within the second category of authorized executive orders, we consider 

whether the Executive Order is otherwise authorized under Shapp. 

b. Enforcing or Implementing Existing Law 

Executive orders that qualify under the third category of executive 

orders are designed to implement or enforce a statute or other law. Id. Executive 

orders falling under this category are either specifically authorized, by statute or 

constitutional provision, or are necessarily implied from executive duties. Id. 

Respondents cite no specific authority enabling the Executive Order. 

Further, we discern no authority that either specifically authorizes the Executive 

Order, or necessitates its issuance so Governor Wolf may perform his duties. 
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Petitioners argue the Executive Order creates new entities and 

processes that are inconsistent with legislative policy. They assert that through the 

Executive Order Governor Wolf does not enforce or implement existing law; 

rather, he exceeds his authority because the Executive Order makes law, a power 

reserved to the legislative branch. 

Pursuant to Shapp, no executive order may "be contrary to any 

constitutional or statutory provision." Id. at 914. We examine Petitioners' 

contention that the Executive Order conflicts with the PLRA and PERA by granting 

collective bargaining rights to DCWs. 

i. PLRA, NLRA and PERA 

The PLRA is Pennsylvania's analog to the National Labor Relations 

Act (NLRA), 29 U.S.C. § §151 -169, setting forth an employee's rights. The PLRA 

allows defined employees to collectively bargain through an exclusive 

representative. Specifically, Section 5 of the PLRA permits employees to organize, 

including forming or joining a labor organization, to collectively bargain, and to 

engage in activities for the purposes of collective bargaining. 43 P.S. §211.5. 

Relevant here, DCWs are expressly excluded from the definition of 

employee in Section 3 of the PLRA. 43 P.S. §211.3. It provides: 

[t]he term `employe' shall include any employe, and shall not 
be limited to the employes of a particular employer, unless the 
act explicitly states otherwise, and shall include any individual 
whose work has ceased as a consequence of, or in connection 
with, any current labor dispute, or because of any unfair labor 
practice, and who has not obtained any other regular and 
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substantially equivalent employment, but shall not include any 
individual employed as an agricultural laborer, or in the 
domestic service of any person in the home of such person, or 
any individual employed by his parent or spouse. 

Id. (emphasis added). 

DCWs provide in -home personal care services. The clear policy 

decision by the General Assembly was to preclude the reach of collective 

bargaining to domestic service rendered to a person in his or her home. This 

policy choice, which is consistent with the long- standing "home as castle" trope in 

law and custom, is binding. It cannot be altered by executive order. 

Further, PERA, which grants public employees the right to unionize, 

also does not confer collective bargaining rights on DCWs. DCWs are not 

Commonwealth employees; their employers are participants who are private 

parties. April Stip. ¶7. 

Despite the definitional exclusion of DCWs from the PLRA and PERA, 

the terminology in Section 3 of the Executive Order is similar to the terminology 

contained in collective bargaining statutes, as discussed immediately hereafter. 

ii. Representative Election and Designation 

The Executive Order provides an election and designation process for 

selecting the Designated Representative. It provides "[t]here shall only be one 

[DCW] Representative recognized at any time." E.O. at 5. Thus, the Designated 
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Representative is the exclusive representative for all DCWs, and the Secretary 

shall only recognize one Designated Representative. 

Under the PLRA, the chosen representative "shall be the exclusive 

representative of aI] the employees ... for the purposes of collective bargaining in 

respect to rates of pay, wages, hours of employment, or other conditions of 

employment." Section 7 of the PLRA, 43 P.S. §211.7(a) (emphasis added). Under 

PERA, the chosen representative "shall he the exclusive representative of all the 

employes ... to bargain on wages, hours, terms and conditions of employment." 

Section 606 of PERA, 43 P.S. §1101.606. 

iii. Meet and Confer 

The Executive Order provides the Secretary, the Deputy Secretary and 

the Designated Representative "shall meet and confer" regarding terms and 

conditions of employment, including recruitment, wages, benefits, payment 

procedures and voluntary deductions, and training. E.O. at 5. Although the parties 

are not compelled to reach mutual understandings, any "[m]utual understandings 

reached during the meet and confer process shall be reduced to writing." Id. 

PERA obligates the public employer and the employee representative 

to "meet at reasonable times and confer in good faith with respect to wages, hours 

and other terms and conditions of employment ...." Section 701 of PERA, 43 P.S. 

§1101.701 (emphasis added). Once an agreement is reached, it "shall be reduced 

to writing and signed by the parties." Section 901 of PERA, 43 P.S. §1101.901. 
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The NLRA explains collective bargaining as follows: "[t]o bargain 

collectively is the performance of the mutual obligation of the employer and the 

representative of the employees to meet at reasonable times and confer in good 

faith with respect to wages, hours, and other terms and conditions of employment 

...." Section 8(d) of the NLRA, 29 U.S.C. § 158(d) (emphasis added). 

Our review of statutes governing organized labor reveals the 

incongruence between the statutes and the Executive Order. By excluding DCWs 

from the definition of employees in the PLRA, the General Assembly chose to 

deny DCWs the ability to collectively bargain. By issuing the Executive Order, 

and encouraging DCWs' to organize collectively, Governor Wolf is essentially 

usurping that legislative power. See Nat'l Solid Wastes Mgmt. Ass'n v. Casey, 

600 A.2d 260 (Pa. Cmwlth. 1991). 

iv. 2010 Rendell Order 

Significantly, the Executive Order bears striking similarities to an 

executive order Governor Edward Rendell issued in 2010 that pertained to DCWs 

(Rendell Order). Like the Executive Order here, the Rendell Order: created a 

process for organizing DCWs, including election of a union representative; 

established an advisory council regarding participant care; created a list of DCWs; 

and, authorized negotiations between the Department and the elected union 

representative. Also like the Executive Order, the Rendell Order did not mandate 

the parties reach an agreement. However, if the mandatory negotiations led to an 

agreement, the Rendell Order required any mutual understanding to be put in 

writing. 
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Similar to the present litigation, the participants and DCWs 

challenged the Rendell Order as an invalid abuse of executive power and sought to 

enjoin its implementation. See Pa. Homecare Assoc., et al. y. Rendell, et al. (Pa. 

Cmwlth., No. 776 M.D. 2010, filed October 28, 2010) (single j. op.) (unreported).12 

This Court, through Senior Judge Keith B. Quigley, issued a preliminary injunction 

precluding implementation or enforcement of the Rendell Order. 

In its opinion granting preliminary injunctive relief, this Court 

reasoned the petitioners showed a clear right to relief in that the Rendell Order was 

inconsistent with the PLRA by permitting DCWs to organize collectively. 

Essentially, election of one exclusive DCW representative under the Rendell Order 

to represent DCW -employee interests in negotiations with the Commonwealth 

regarding terms and conditions of employment allowed collective bargaining. 

In terms of function, this Court recognized that any agreement 

resulting from the mandatory negotiations qualified as a collective bargaining 

agreement. Further, the Court noted that while DCWs were not Commonwealth 

employees, the agreement purported to create an employment relationship whereby 

the Commonwealth became the de facto employer. Id., slip op. at n.10. 

Applying the persuasive Rendell Order reasoning to this case, we 

recognize that the current Executive Order's requirement that an employee 

organization and the Department meet and confer is the essence of collective 

12 Pursuant to Section 414(b) of this Court's Internal Operating Procedures, a single - 
judge opinion shall be cited only for its persuasive value. 
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bargaining. Indeed, the "meet and confer" phrasing in the NLRA and PERA 

mirrors that of the Executive Order. We conclude the Executive Order in effect 

grants collective bargaining rights to DCWs by empowering a Designated 

Representative as their exclusive representative. 

Further, participants, the actual employers, are excluded from the 

meet and confer process, and there is no provision for their input. By excluding 

participants, yet addressing terms and conditions of employment to which 

participants as employers may be subject, the Executive Order impairs 

participants' rights to control personal care rendered to them in their own homes. 

v. Section 5 Disclaimers 

The self - serving disclaimers in Section 5 of the Executive Order do not 

save it from invalidity, for several reasons.' 3 First, we are guided by the nature of 

the relationship, not the terms used to describe it. See, e.g., Schneider Nat'l 

Carriers v. Workers' Comp. Appeal Bd. (Baerdon), 738 A.2d 53 (Pa. Cmwlth. 

1999) (independent contractor agreement is not dispositive; court may discern 

employment relationship from other factors). The Executive Order grants rights to 

DCWs to organize and select an exclusive representative to negotiate terms and 

conditions of employment. Meet and confer sessions are collective bargaining, and 

any agreement reached between the Department and UHCWP is a collective 

bargaining agreement. In this manner, Governor Wolf establishes rights and duties 

contrary to existing legislation. Casey. 

13 "[T]his Executive Order shall not be construed or interpreted to create collective 
bargaining rights or a collective bargaining agreement under federal or state law." E.O. at 6. 
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Second, the doctrine of separation of powers precludes the executive 

from directing or constraining a judicial function. Interpretation of official 

language to determine the legal effects of the language is a judicial function. 

While the executive can express his intent, he cannot direct how the judiciary shall 

interpret a legal document. This is especially true where, as here, there are 

operative provisions which contradict the claimed intent. Shapp, 348 A.2d at 914 

( "the Executive Branch, through executive orders, is not permitted ... to usurp the 

judicial prerogative to interpret [the law]. If such power was granted, those 

interpretations would be subject to change at least every four years, and the law 

would be filled with uncertainty. "). 

vi. Severability 

Next, we consider whether the Executive Order is capable of 

separation under the doctrine of severability. Saulsbury y. Bethlehem Steel Co., 

196 A.2d 664, 666 (Pa. 1964) ( "a statute or ordinance may be partially valid and 

partially invalid, and ... if the provisions are distinct and not so interwoven as to be 

inseparable ... courts should sustain the valid portions "). 

Unlike Section 3, Section 2 of the Executive Order does not implicate 

collective bargaining or impose requirements in conflict with existing rights and 

duties. The Section 2 Advisory Group holds an advisory role only, designed to 

assist the Executive Branch in implementing the Home Care Programs under Act 

150 and Medicaid waiver programs. As such, we are persuaded that Section 2 of the 

Executive Order falls within Governor Wolf's sphere of executive authority. 
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However, Section 4 (DCW List) is expressly integral to the election 

process set forth in Section 3(a), and thus depends on Section 3(a) for its operation. 

Therefore, Section 4 is not severable from Section 3. Similarly, those portions of 

Sections 1 and 5 derived from Section 3 are so interwoven with the invalid 

provisions so as to be non - severable and incapable of operation. Id.; see also 

Robinson Twp., Washington Cnty. v. Corn., 83 A.3d 901 (Pa. 2013). 

Applying the severability principle, we conclude that Section 2 of the 

Executive Order is self -sustaining. Therefore, we grant Respondents' application 

for summary relief as to Section 2, and we uphold its validity. 

vii. Summary 

Governor Wolf exceeded his authority in issuing Sections 3 and 4 of 

the Executive Order. Most of the Executive Order does not merely implement or 

enforce existing law, so as to be authorized under the third category of executive 

orders in Shapp. Instead, the Executive Order is de facto legislation, with 

provisions contrary to the existing statutory scheme. Casey. At its core, the 

Executive Order invades the relationship between a DCW and the employer 

participant who receives personal services in his or her home. For these and the 

above reasons, we declare Sections 3 and 4, and related Sections 1(d) and (e), and 

5(b) through (g), of the Executive Order invalid.14 

14 As we declare Section 4 of the Executive Order an invalid exercise of executive 
authority, we need not address the alleged privacy interest in precluding solicitation of DCWs on 
the DCW List. 

34 



III. Conclusion 

For the foregoing reasons, we grant Petitioners' application for 

summary relief in part, and we declare Sections 3 and 4 of the Executive Order 

invalid and void. Parts of Section 1 (definitions of DCW List and Direct Care 

Worker Representative) are also invalid. See E.O. Sections 1(d) and (e). Further, 

parts of Section 5 which expressly refer to new relationships that may arise by 

operation of Sections 3 and 4, including any references to a MOU, are also invalid. 

See E.O. Sections 5(b) through 5(g). Respondents are enjoined from enforcing those 

related sections of the Executive Order or taking any actions in accordance with 

those sections of the Executive Order. Israel. Conversely, we deny Respondents' 

application for summary relief in part as to Sections 1(d) and (e), 3, 4, and Sections 

5(b) through 5(g) of the Executive Order. 

As a result of the foregoing, Respondents' preliminary objections in the 

nature of a demurrer are rendered moot. See Leach. We overrule Respondents' 

preliminary objections challenging Petitioners' aggrievement. 

ROBERT SIMPSON, Judge 

Judge Covey did not participate in the decision in this case. 
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

Jessica Markham, Victoria Markham, 
Jesse Charles, Pennsylvania Homecare 
Association, United Cerebral Palsy of 
Pennsylvania, 

Petitioners 

v. : No. 176 M.D. 2015 

Thomas W. Wolf, in his Official 
Capacity as Governor of the 
Commonwealth of Pennsylvania, 
Department of Human Services, 
Office of Long Term Living, 

Respondents 

ORDER 

AND NOW, this 22nd day of September, 2016, Petitioners' 

Application for Summary Relief pursuant to Pa. R.A.P. 1532(b) is GRANTED in 

PART, only as to Sections 1(d) and (e), 3, 4, and Sections 5(b) through 5(g) of 

Executive Order 2015 -05; and JUDGMENT is entered in their favor as to those 

sections and subsections only. Respondents' Application for Summary Relief is 

DENIED in PART as to Sections 1(d) and (e), 3, 4, and Sections 5(b) through 5(g) 

of Executive Order 2015 -05, and GRANTED as to other provisions. 

Sections 1(d) and (e), 3, 4, and 5(b) through (g) of Executive Order 

2015 -05 are hereby declared INVALID, and any past actions taken pursuant to 

those sections are declared VOID ab INITIO. Respondents are ENJOINED from 

prospectively enforcing those sections of Executive Order 2015 -05, or taking any 

future actions in accordance with those sections. 



AND FURTHER, Respondents' preliminary objection to the ripeness 

of Petitioners' claims is OVERRULED for the reasons set forth in the foregoing 

opinion. Respondents' preliminary objections in the nature of a demurrer are 

DISMISSED as MOOT. 

ROBERT SIMPSON, Judge 



IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

Jessica Markham, Victoria 
Markham, Jesse Charles, 
Pennsylvania Homecare 
Association, United Cerebral 
Palsy of Pennsylvania, 

Petitioners 

v. 

Thomas W. Wolf, in his Official 
Capacity as Governor of the 
Commonwealth of Pennsylvania, 
Department of Human Services, 
Office of Long Term Living, 

Respondents 

: No. 176 M.D. 2015 
: Argued: June 8, 2016 

BEFORE: HONORABLE MARY HANNAH LEAVITT, President Judge 
HONORABLE ROBERT SIMPSON, Judge 
HONORABLE P. KEVIN BROBSON, Judge 
HONORABLE PATRICIA A. McCULLOUGH, Judge 
HONORABLE MICHAEL H. WOJCIK, Judge 

DISSENTING OPINION 
BY JUDGE WOJCIK FILED: September 22, 2016 

I respectfully dissent. The well- written majority opinion disposing of 

the parties' applications for summary relief' and Respondents' preliminary 

1 This Court may grant summary relief if the applicant's right to judgment is clear and no 
material issues of fact are in dispute. Pa. R.A.P. 1532(b); Jubelirer v. Rendell, 953 A.2d 514, 
521 (Pa. 2008). 



objections in the nature of demurrer2 is based upon the premise that direct care 

workers (DCWs) are employed in "domestic service," and thus are not 

"employees" eligible to collectively bargain under Section 3 of the Pennsylvania 

Labor Relations Act (PLRA).3 However, whether DCWs are employed in 

"domestic service" is a legal determination that cannot be made at this juncture in 

the absence of a developed factual record, which has yet to occur. See Dutrow v. 

Workers' Compensation Appeal Board (Heckard's Catering), 632 A.2d 950, 952 

(Pa. Cmwlth. 1993) (legal determination as to whether a claimant was employed in 

"domestic service" was based on factual record). 

As the majority sets forth, the PLRA is Pennsylvania's analog to the 

National Labor Relations Act (NLRA), 29 U.S.C. § §151 -169. Both the PLRA and 

the NLRA authorize "employees" to self -organize, to form, join or assist labor 

organizations, to collectively bargain, and to engage in activities for the purposes 

of collective bargaining. Section 5 of the PLRA, 43 P.S. §211.5; 29 U.S.C. §157. 

However, both the PLRA and NLRA exclude individuals employed in 

"domestic service" from the term "employee." Specifically, Section 3(d) of the 

PLRA provides: 

The term `employe' shall include any employe, and 
shall not be limited to the employes of a particular 
employer, unless the act explicitly states otherwise, and 
shall include any individual whose work has ceased as a 
consequence of, or in connection with, any current labor 
dispute, or because of any unfair labor practice, and who 

2 When ruling on preliminary objections in nature of demurrer, this Court is not required 
to accept as true any unwarranted factual inferences, conclusions of law, or expressions of 
opinion. Guarrasi v. Scott, 25 A.3d 394, 400 n.5 (Pa. Cmwlth. 2011). 

3 Act of June 1, 1937, P.L. 1168, as amended, 43 P.S. §211.3. 
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has not obtained any other regular and substantially 
equivalent employment, but shall not include any 
individual employed as an agricultural laborer, or in the 
domestic service of any person in the home of such 
person, or any individual employed by his parent or 
spouse. 

43 P.S. §211.3 (emphasis added).4 

However, the PLRA does not define "domestic service." When words 

of a statute are undefined, they must be construed in accordance with their 

common and approved usage. Section 1903(a) of the Statutory Construction Act 

of 1972, 1 Pa.C.S. §1903(a); Adams Outdoor Advertising, L.P. v. Zoning Hearing 

Board of Smithfield Township, 909 A.2d 469 (Pa. Cmwlth. 2006). "Where a court 

needs to define an undefined term, it may consult definitions in statutes, 

regulations or the dictionary for guidance, although such definitions are not 

controlling." Adams Outdoor, 909 A.2d at 483; see THW Group, LLC v. Zoning 

Board of Adjustment, 86 A.3d 330 (Pa. Cmwlth.), appeal denied, 101 A.3d 788 

(Pa. 2014). 

4 Similarly, Section 152(3) of the NLRA provides: 
The term `employee' shall include any employee, and shall not be 
limited to the employees of a particular employer, unless this 
subchapter explicitly states otherwise, and shall include any 
individual whose work has ceased as a consequence of, or in 
connection with, any current labor dispute or because of any unfair 
labor practice, and who has not obtained any other regular and 
substantially equivalent employment, but shall not include any 
individual employed as an agricultural laborer, or in the domestic 
service of any family or person at his home ... . 

29 U.S.C. §152(3) (emphasis added). 
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Pennsylvania courts have examined the term "domestic service" in 

other labor and employment contexts. For instance, Section 321 of the Workers' 

Compensation Act (Act)5 excludes persons engaged in "domestic service" from 

provisions of the Act. This Court interpreted "domestic service" as work that 

"serves the needs of a household." Dutrow, 632 A.2d at 952 (citing Viola v. 

Workmen's Compensation Appeal Board (Welch), 549 A.2d 1367, 1369 

(Pa. Cmwlth. 1988)). In Viola, the claimant was hired to care for her employer's 

invalid wife. Her job duties entailed administering medication, feeding, bathing 

and dressing the employer's wife, and helping her in and out of bed. We 

determined the claimant did not serve, nor was she employed to serve, the needs of 

the household. Rather, her role related to the personal care and specialized medical 

needs of the employer's wife, not performing household duties. Because the 

claimant's job duties were more akin to those of a nurse's aide, and did not involve 

the performance of household duties, we concluded the claimant was not engaged 

in "domestic service" for workers' compensation purposes. 549 A.2d at 1369; cf 

Dutrow (baby- sitting constituted "domestic service" because it served the needs of 

the household, not just the needs of the child). 

In Jack v. Belin's Estate, 27 A.2d 455, 457 (Pa. Super. 1942), our 

Superior Court held the gardener of a household estate was engaged in domestic 

service for purposes of the Act. The Court explained that domestic service 

contributes to the personal needs and comfort of the employer, as opposed to an 

enterprise for profit. The Court continued: 

Cooks and house maids are domestic servants, not 
because they work indoors, but because they serve the 

5 Act of June 2, 1915, P.L. 736, as amended, 77 P.S. §676. 
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needs of the household. Similarly, one who drives an 
automobile in bringing supplies from market or in 
disposing of waste materials or who raises vegetables and 
produce for use on the estate is a domestic servant in the 
broader sense contemplated by the [Workers' 
Compensation] Act. Growing flowers for the delight and 
pleasure of the family of the owners is the same kind of 
service. 

Jack, 27 A.2d at 457 (emphasis added). 

Similar to the Act, the Pennsylvania Minimum Wage Act of 1968 

(MWA)6 also exempts employment for "[d]omestic services in or about the private 

home of the employer" from the statute's minimum wage and overtime 

requirements. Section 5(a)(2) of the MWA, 43 P.S. §333.105(a)(2). The 

regulation defming "domestic services" provides: 

Work in or about a private dwelling for an employer in 
his capacity as a householder, as distinguished from work 
in or about a private dwelling for such employer in the 
employer's pursuit of a trade, occupation, profession, 
enterprise or vocation. 

34 Pa. Code §231.1(b). 

In Bayada Nurses, Inc. v. Department of Labor and Industries, 8 A.3d 

866, 883 (Pa. 2010), the Supreme Court was asked to interpret the "domestic 

services" exemption of the MWA's overtime provisions. The Court observed that 

the language of the MWA is consistent with the same exemption provided in 

Section 213(a)(5) of the federal Fair Labor Standards Act (FLSA), 29 U.S.C. 

§213(a)(15), which does not prohibit an exemption for agency employment. The 

healthcare provider argued the two statutes should be interpreted in pari materia, 

and that the federal approach should govern, permitting agency employers to 

6 Act of January 17, 1968, P.L. 11, as amended, 43 P.S. §§ 333.101- 333.115. 
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benefit from the domestic services exemption. The Court disagreed. Although the 

MWA and FSLA contain nearly identical exemption language, the Court explained 

the federal exemption relating to "domestic services" was more expansive than the 

state regulation. Id. at 871, 877 -78. The Court ruled that the state exemption was 

only meant to cover individuals directly employed by the householder, not those 

who were employed by third party agencies. Id. at 883. The Court held the FLSA 

does not supersede state law and Pennsylvania may enact and impose more 

generous overtime provisions than those contained under the FLSA. Id. Thus, the 

Court rejected the argument that the domestic services exemption in the MWA 

should be construed in pari materia with the FLSA. Id. 

Similarly, in Blue Mountain Mushroom Company, Inc. v. 

Pennsylvania Labor Relations Board, 735 A.2d 742, 748 (Pa. Cmwlth. 1999), 

appeal denied, 785 A.2d 91 (Pa. 2001), this Court rejected the notion that, because 

the PLRA was patterned after the NLRA, Pennsylvania courts must adhere to 

federal interpretation. There, we examined whether the term "agricultural laborer" 

pertained to mushroom workers. "Agricultural laborers," like domestic service 

workers, are excluded from the definition of employee under both the PLRA and 

the NLRA. 43 P.S. §211.3; 29 U.S.C. §152(3). Although mushroom workers were 

historically considered horticultural workers, in 1947, Congress directed the 

National Labor Relations Board (NLRB) to follow the FLSA's definition of 

"agriculture," which included the production, cultivation, growing and harvesting 

of horticultural commodities. Blue Mountain, 735 A.2d at 747 (citing 29 U.S.C. 

§203(f)). Notwithstanding, Pennsylvania was not constrained to follow the NLRB 

in redefining the term "employee" to include mushroom workers absent direction 

by the General Assembly. In Pennsylvania, mushroom production is considered 
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horticultural, not agricultural. Id. Consequently, mushroom workers are 

"employees," not "agricultural laborers," for purposes of the PLRA. Id. 

To date, there has been no statutory or regulatory expansion of the 

term "domestic service" under the PLRA to include personal care services, such as 

nurses, home health aides or personal care aides. But cf 29 C.F.R. §552.3 (federal 

regulation under the FLSA now includes "nurses," "home health aides" and 

"personal care aides" in the definition of "domestic service employment ").7 

Pennsylvania courts have not included personal care services in its interpretation of 

the term "domestic service" in other labor contexts. See Dutrow; Viola. 

According to Governor Thomas W. Wolf s Executive Order, No. 

2015 -05 (Executive Order), DCWs are individuals who provide "Participant - 

Directed Services," which include: 

personal assistance services, respite ... or similar types 
of services provided to a senior or a person with a 
disability who requires assistance . . . to meet such 
person's daily living need, (ii) ensure such person may 
adequately function in such person's home, and (iii) 
provide such person with safe access to the community. 

7 The definition of "domestic service employment" contained in Section 552.3 is derived 
from the regulations under the Social Security Act (20 C.F.R. §404.1057). 29 C.F.R. §552.101. 
Prior to its amendment in January 2015, Section 552.3 closely mirrored the Social Security Act 
regulation, which defines "domestic service" as "services of a household nature in or about a 
private home include services performed by cooks, waiters, butlers, housekeepers, governesses, 
maids, valets, baby sitters, janitors, laundresses, furnace men, caretakers, handymen, gardeners, 
footmen, grooms, and chauffeurs of automobiles for family use." 20 C.F.R. §404.1057. The 
Social Security Act does not include nurses, home health aides or personal care aides in its 
definition of "domestic service." Id. 
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Section 1(i) of the Executive Order. DCWs provide "in -home personal care 

service" through home care service programs, such as the Attendant Care Services 

Act (Act 150).8 Section 1(f) of the Executive Order. 

Act 150's definition of "Attendant care services" embraces both 

personal care and domestic -type services. Specifically, Section 3 of Act 150 

provides: 
(1) Those basic and ancillary services which enable an 
eligible individual to live in his home and community 
rather than in an institution and to carry out functions of 
daily living, self -care and mobility. 

(2) Basic services shall include, but not be limited to: 
(i) Getting in and out of a bed, wheelchair and/or 

motor vehicle. 
(ii) Assistance with routine bodily functions, 

including, but not limited to: 
(A) Health maintenance activities. 
(B) Bathing and personal hygiene. 
(C) Dressing and grooming. 
(D) Feeding, including preparation and 

cleanup. 

(3) If a person is assessed as needing one or more of the 
basic services, the following services may be provided 
if they are ancillary to the basic services: 

(i) Homemaker -type services, including, but not 
limited to, shopping, laundry, cleaning and seasonal 
chores. 

(ii) Companion -type services, including, but not 
limited to, transportation, letter writing, reading mail and 
escort. 

(iii) Assistance with cognitive tasks, including, but 
not limited to, managing finances, planning activities and 
making decisions. 

s Act of December 10, 1986, P.L. 1477, 62 P.S. § §3051 -3058. 
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62 P.S. §3053 (emphasis added). Under Act 150, domestic -type services are 

ancillary to personal care. Id. 

Significantly, it is the provision of domestic service that would 

exclude DCWs from the collectively bargaining table under the PLRA, not the 

provision of personal care. See Section 5 of the PLRA, 43 P.S. §211.5. At this 

juncture, it is unclear whether the DCWs provide ancillary services akin to 

"domestic services" or just basic personal care services akin to that of a nurse's 

aide. If the DCWs are "serving the needs of the household," then the majority 

properly declared portions of the Executive Order invalid and void as contrary to 

statutory law. If, however, the DCWs are more like nurse's aides, providing 

personal care (as opposed to household) services, then the Pennsylvania Labor 

Relations Board would presumably have jurisdiction over the subject matter at 

issue and we would analyze the Executive Order from that perspective. As more 

facts are needed to determine the DCWs' legal status, I would deny summary relief 

and allow the case to proceed to trial. 

MICHAEL H. WOJCIK, Judge 
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