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                   Petitioners, 
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DEPARTMENT OF HUMAN SERVICES,  
                  Respondents. 
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PETITIONERS’ APPLICATION FOR ENFORCEMENT OF PERMANENT INJUNCTION 

 

 
Petitioners David W. Smith (“Mr. Smith”) and Donald Lambrecht (“Mr. 

Lambrecht”) (collectively, “Petitioners”), pursuant to Pennsylvania Rule of 

Appellate Procedure 1701(b)(1) and (2), request enforcement of this Court’s order 

in the above-captioned matter as against Respondents Governor Thomas W. Wolf 

(“Gov. Wolf”) and the Department of Human Services (“Department” or “DHS”) 

(collectively, “Respondents”):1 

                                                 
1 By way of notice to this Court, because Mr. Smith is unable to travel and 

Mr. Lambrecht is unable to leave Mr. Smith unattended, Petitioners will request 
that, should their participation be necessary, they participate in any court 
proceedings by telephone.  Additionally, lead counsel for Petitioners will be out of 
the Commonwealth July 17–21, 2017.  
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INTRODUCTION 

1. This Court’s permanent injunction in this matter prohibited Gov. 

Wolf and the Department from “taking any future actions in accordance with” 

certain sections of Executive Order 2015-05 (“Executive Order”) on the basis that 

the Executive Order allowed a labor organization to insert itself into the 

relationship between Direct Care Workers (“DCWs”) and those for whom they 

care.  A true and correct copy of this Court’s final majority Opinion and Order2 

(“Majority Opinion”) on the merits is incorporated and attached as “Exhibit A.” 

Majority Op. 7. 

2. One such section of the Executive Order, if not enjoined, would have 

allowed Respondents and the DCW Representative to “[d]evelop[ ] an orientation 

program for [DCWs] working in a Home Care Services Program.” A true and 

correct copy of the Executive Order is attached hereto as “Exhibit B.”  Executive 

Order, at 3.b(2)(f). 

3. Despite this Court’s permanent injunction, Respondents have 

nevertheless established such an orientation program, made it mandatory for 

many DCWs, ensured that the program is conducted by an organization intimately 

                                                 
2 This Court adopted and applied its analysis in Markham v. Wolf, 147 A.3d 

1259 (Pa. Cmwlth. 2016), to this matter, and reached substantively the same 
conclusion in both matters 
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connected to the former DCW Representative, and even forced DCWs attending 

the mandatory orientation into an “[i]ntroduction to a DCW representative.”  A 

true and correct copy of the Grant Agreement, Amendment 3, is attached as 

“Exhibit C” and incorporated herein by reference.  Ex. C, at Rider 3 ¶ 5.c. 

PROCEDURAL HISTORY & FACTS 

4. On February 27, 2015, Gov. Wolf issued the Executive Order.  Ex. B.   

5. On October 14, 2016, this Court issued in this matter a Majority 

Opinion on the merits.  Ex. A.  

6. The Majority Opinion, in sum, 

a. invalidated sections of the Executive Order permitting a DCW 

Representative to bargain for terms and conditions of 

employment; 

b. declared any past actions taken pursuant to those sections 

void ab initio; 

c. entered a permanent injunction prohibiting Respondents from 

“taking any future actions in accordance with” certain sections 

of the Executive Order, Majority Op. 7; and 

d. overruled Gov. Wolf’s and the Department’s ripeness claims. 
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7. On October 24, 2016, Gov. Wolf and the Department filed a notice of

appeal to the Pennsylvania Supreme Court, where the parties have now fully 

briefed the issues on appeal. 

8. On November 10, 2016, this Court issued a Memorandum Opinion

and Order permanently vacating the automatic supersedeas and restoring the 

permanent injunction issued in the Majority Opinion.  A true and correct copy of 

this Court’s Memorandum and Opinion vacating the automatic supersedeas is 

attached hereto as “Exhibit D.”  

9. This Court specified that its Memorandum and Opinion vacating the

automatic supersedeas and restoring the permanent injunction 

shall not preclude Respondents from communicating 
with DCWs as is necessary to perform their duties, in the 
manner the parties communicated prior to issuance of 
Executive Order 2015-05. 

Ex. D, at 5. 

10. Executive Order 2015-05 would have required that the Department

and the so-called “DCW Representative” discuss, among other changes to terms 

and conditions of DCWs’ employment, “[d]evelopment of an orientation program 

for [DCWs].”  Executive Order, at 3.b(2)(f). 
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11. The DCW Representative “elected” by DCWs pursuant to the

Executive Order was the United Homecare Workers of Pennsylvania (“UHCWP”), a 

joint effort of the Service Employees International Union (“SEIU”) and American 

Federation of State, County, and Municipal Employees. Markham, 147 A.3d at 

1268. 

RECENT DEVELOPMENTS 

12. On or about February 23, 2017, the Department executed an

amendment to its Grant Agreement with Public Partnerships, LLC (“PPL”), a 

Department contractor enlisted to provide financial management services to 

DCWs, including Mr. Lambrecht.  Ex. C. 

13. Pursuant to the Grant Agreement, PPL must require many DCWs to

undergo mandatory “DCW Program Orientation.”  Ex. C, at Rider 3 ¶ 5.  DCWs’ 

attendance must be “in-person” unless impossible “due to geographic 

limitations.”  Id. 

14. Mandatory orientation for DCWs did not exist prior to issuance of

Executive Order 2015-05. 

15. DCW Program Orientation must include, “at a minimum,” an

“[i]ntroduction to a DCW representative.”  Id. at ¶ 5.c. 
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16. PPL must provide DCW Program Orientation using unnamed “DHS

approved sub-contractors.”  Id. at ¶ 5.  Accordingly, the DCW Program Orientation 

subcontract was not awarded by competitive sealed bidding pursuant to section 

512 of the Commonwealth Procurement Code, 62 Pa.C.S. § 512. 

17. The budgeted annual payment to such “approved” subcontractor is

$1,250,000.00.  Ex. C, at 24; see also Letter from the Department to PPL, dated 

May 11, 2017 (“Funding Increase Letter”).  A true and correct copy of the Funding 

Increase Letter is attached hereto as “Exhibit E.” 

18. The approved subcontractor selected by Respondents turns out to be

“The Training and Education Fund” (“Fund”) a nonprofit organization with an 

initial registered office address shared with UHCWP and the SEIU.  A true and 

correct copy of the Fund’s Articles of Incorporation is attached hereto as “Exhibit 

F.” 

19. The Fund’s Articles of Incorporation were filed on November 23,

2016, less than two weeks after this Court’s Memorandum Opinion and Order 

vacating the automatic supersedeas in this matter.  Ex. F. 

20. Materials disseminated to DCWs reveal that the DCW Program

Orientation was the product of discussions between PPL and the Fund beginning 
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as early as January 2017.  A true and correct copy of the document “Direct Care 

Worker Orientation Information” is attached thereto as “Exhibit G.” 

21. Respondents violated the terms of the permanent injunction in this

matter by imposing on DCWs a mandatory orientation program, an activity in 

accordance with—indeed, specifically intended by—the Executive Order, violating 

the permanent injunction entered by this Court. 

22. Additionally, Respondents violated the terms of the permanent

injunction by requiring, at such orientation, that DCWs receive an “[i]ntroduction 

to a DCW representative,” Ex. C at Rider 3 ¶ 5.c, a person or entity providing 

services in accordance with—in fact, a central feature of—the Executive Order, 

violating the permanent injunction entered by this Court. 

23. Respondents further violated the terms of the permanent injunction

by enlisting and paying the Fund, an entity closely linked to the UHCWP, 

$1,250,000 to provide the mandatory orientation program. 

WHEREFORE, Petitioners request that, after Respondents’ response to this 

Application is submitted in 14 days, this Court hold a hearing and ultimately 

enforce its order, preserve the status quo, and, if necessary, hold Respondents in 

contempt for violation of the permanent injunction entered in this matter. 



8 

Respectfully submitted, 

THE FAIRNESS CENTER 

July 14, 2017 ______________________ 
David R. Osborne 
PA Attorney ID#: 318024 
Karin M. Sweigart 
PA Attorney ID#: 317970 
225 State Street, Suite 303 
Harrisburg, PA 17101 
844-293-1001 
david@fairnesscenter.org 
karin@fairnesscenter.org 

 Counsel for Petitioners
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Commonwealth Court’s final majority Opinion and Order on the merits, 

October 14, 2016 



IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

David W. Smith and 
Donald Lambrecht, 

v. 

Petitioners 

Governor Thomas W. Wolf, in his 
official capacity as Governor of the 
Commonwealth of Pennsylvania and 
Commonwealth of Pennsylvania, 
Department ofHuman Services, 

Respondents 

No.l77M.D. 2015 
Argued: June 8, 2015 

BEFORE: HONORABLE MARY HANNAH LEAVITT, President Judge 
HONORABLE ROBERT SIMPSON, Judge 
HONORABLE P. KEVIN BROBSON, Judge 
HONORABLE PATRICIA A. McCULLOUGH, Judge 
HONORABLE MICHAEL H. WOJCIK, Judge 

OPINION NOT REPORTED 

MEMORANDUM OPINION 
BY JUDGE SIMPSON FILED: October 14, 2016 

Before this Court are the parties' cross-applications for summary relief. 

David W. Smith (Smith) and Donald Lambrecht (Lambrecht) (collectively, 

Petitioners) filed a petition for declaratory and injunctive relief seeking to invalidate 

an executive order (Executive Order) issued by Governor Thomas W. Wolf 

(Governor Wolf) pertaining to direct care workers (DCW) whose services to 

eligible aged or disabled individuals (participants) are paid by the Department of 

Human Services, Office of Long Term Living (Department). The Department and 

Governor Wolf (collectively, Respondents) also filed preliminary objections, 

which are before us for disposition. 



Petitioners assert the Executive Order is an unauthorized exercise of 

power, is unconstitutional and is in conflict with existing labor and health laws. 

Respondents counter that Petitioners' claims are not ripe and their challenge lacks 

merit. Addressing similar contentions, this Court recently analyzed the validity of 

the Executive Order in Markham v. Wolf,_ A. 3d_ (Pa. Cmwlth., No. 176 M.D. 

2015, filed September 22, 2016) (en bane) (Markham). Following Markham, we 

grant Petitioners' application for summary relief as to those provisions of the 

Executive Order declared invalid (Sections 3 and 4, and parts of Sections 1 and 5). 

Also, we deny Respondents' application for summary relief as to the invalid 

provisions of the Executive Order. Further, we overrule their preliminary objections 

to the extent they are not mooted by our decision on the merits. 

I. Background 

Other than the identity of the Petitioners, the background of this case 

is substantially similar to that set forth in Markham. Therefore, we incorporate the 

"Background," including terminology, from Markham by reference. 

Petitioners here filed a petition for review containing identical claims 

to those contained in the petition for review the petitioners in Markham filed. 

Respondents filed preliminary objections to the petition for review. Specifically, 

they allege the action is not ripe because Petitioners raise purely speculative harm. 

Respondents also object in the nature of a demurrer to the claims that the 

Executive Order does the following: exceeds the Governor's authority; conflicts 

with statutory authority, (the Attendant Care Services Act/ (Act 150) the 

1 Act of December 10, 1986, P.L. 1477, as amended, 62 P.S. §§3051-3058. 
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Pennsylvania Labor Relations Ad (PLRA), and the Public Employe Relations 

Actl (PERA)); and, violates the PLRA or PERA. 

Lambrecht is a DCW who provides personal care to Smith, a 

participant in a Home Care Program through Act 150. Lambrecht has provided 

services to Smith for more than 25 years. Petitioners claim a direct, substantial and 

present interest in the controversy. 

Petitioners allege the Executive Order interferes with the umque 

relationship between a DCW providing in-home care, and the participant who 

employs him. Specifically, Smith alleges "the insertion of a union between he and 

his [DCW] will limit [his] authority ... to make decisions about, direct the provision 

of, and control his direct care services." Pet. for Review, ~3. Respondents thus 

disturb the employment relationship, creating a barrier and alternative 

communication structure regarding terms and conditions. Lambrecht also claims 

injury in that his "name and home address will be made available to employee 

organizations for the purpose of canvassing and recruitment, and he will be 

subjected to unwanted exclusive representation by a labor organization ... [that] 

may materially alter the terms and conditions of [his] employment." ld., ~4. 

Moreover, Lambrecht alleges he did not want representation by UHCWP. As a 

result, he is harmed because such representation is required for at least one year 

under the Executive Order's terms. 

2 Act ofJune 1, 1937, P.L. 1168, as amended, 43 P.S. §§211.1-.13. 

3 Act of July 23, 1970, P.L. 563, as amended, 43 P.S. §§1101.101-.2301. 
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The parties entered into stipulations prior to the preliminary injunction 

hearing in April2015. Then President Judge Dan Pellegrini conducted the hearing, 

after which he issued a preliminary injunction order identical to the order issued in 

Markham. The parties then entered into a second stipulation in June 2015. 

After briefing, and hearing argument seriately with Markham, this 

case is ready for disposition. 

II. Discussion 

The underlying claims are the same as those set forth in Markham. 

Accordingly, we adopt our analysis that applies to this case. However, we analyze 

Respondents' preliminary objection to the ripeness of Petitioners' claim separately. 

A. Preliminary Objections 

"The question of standing is rooted in the notion that for a party to 

maintain a challenge to an official order or action, he must be aggrieved in that his 

rights have been invaded or infringed." Franklin Twp. v. Dep't of Envtl. Res., 452 

A.2d 718, 719 (Pa. 1982). Ripeness involves a related challenge to whether the 

injury alleged is speculative as opposed to real and concrete. See Robinson Twp., 

Washington Cnty. v. Com., 83 A.3d 901 (Pa. 2013) (recognizing overlap between 

doctrines of standing and ripeness, especially as to allegations of speculative harm). 

Our Supreme Court recognized DCWs and participants are 

sufficiently impacted by the Executive Order "from a standing perspective." 

Markham v. Wolf, 136 A.3d 134, 146 (Pa. 2016). Here, Petitioners are a DCW 
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and a participant who fostered a unique relationship over more than 25 years. 

They have an interest in maintaining the integrity of their relationship. Moreover, 

participants have a direct, substantial and immediate interest in maintaining control 

over their relationship with DCWs, which control is protected by Act 150. 

Petitioners allege the Executive Order causes harm in that it interferes 

with the unique DCW-participant relationship by inserting the Department in a 

position of authority and influence, without input from participants. Further, the 

Executive Order created a process for unionizing DCWs, and empowering a 

Designated Representative to negotiate terms and conditions of employment with 

the Department. That negotiation process, called "meet and confer," is designed to 

result in a MOU that may bind participants in terms of wages, hours and benefits. 

Although the specifics as to how that relationship would be altered are 

not now known, the interference with the relationship is concrete, and presently 

occurring. Participants' abilities to control and direct their care are undermined 

when they are excluded from a negotiation process designed to affect terms and 

conditions of employment. As employers, participants have a real and concrete 

interest in maintaining the status quo that the Executive Order disturbs. Contrary 

to Respondents' characterization, that harm is not speculative. 

For these and the reasons set forth more thoroughly in Markham, we 

overrule Respondents' preliminary objection to the ripeness of Petitioners' claims. 
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B. Summary Relief 

From our review, Petitioners' application for summary relief is 

substantively similar to the application the petitioners filed in Markham. Thus, we 

adopt and apply our analysis in Markham to the declaratory and injunctive relief 

claims here. 

III. Conclusion 

For the reasons set forth above and as incorporated from Markham, 

we grant Petitioners' application for summary relief in part as to those sections of 

the Executive Order we declared invalid in Markham, (E.O. Sections l(d) and l(e), 

3 and 4, and Sections 5(b) through 5(g)). Respondents are also enjoined from 

enforcing those sections of the Executive Order or taking any actions in accordance 

with those sections. Pa. Pub. Uti\. Comm'n v. Israel, 52 A.2d 317 (Pa. 1947). 

Conversely, we deny Respondents' application for summary relief in part, as to the 

invalid sections and subsections of the Executive Order. Respondents' application 

for summary relief is granted in part, only as to the provisions of the Executive 

Order that retain their validity. 

As a result, the preliminary objections of Respondents in the nature of 

a demurrer are rendered moot. See Leach v. Turzai, 118 A.3d 1271 (Pa. Cmwlth. 

2015), affd, 141 A.3d 426 (Pa. 2016). We overrule Respondents' preliminary 

objection challenging the ripeness of Petitioners.: 
..,..§~, 

Judge Covey did not participate in the decision in this case. 
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

David W. Smith and 
Donald Lambrecht, 

v. 

Petitioners 

Governor Thomas W. Wolf, in his 
official capacity as Governor of the 
Commonwealth of Pennsylvania and 
Commonwealth of Pennsylvania, 
Department of Human Services, 

Respondents 

No. 177 M.D. 2015 

ORDER 

AND NOW, this 141
h day of October, 2016, having declared certain 

sections and subsections of Executive Order 2015-05 INVALID in Markham v. 

Wolf,_ A.3d _ (Pa. Cmwlth., No. 176 M.D. 2015, filed September 22, 2016) (en 

bane), Petitioners' Application for Summary Relief pursuant to Pa. R.A.P. 1532(b) 

is GRANTED in PART, only as to Sections l(d) and l(e), 3, 4, and Sections 5(b) 

through 5(g) of the Executive Order; and JUDGMENT is entered in their favor as 

to those sections and subsections only. Respondents' Application for Summary 

Relief is DENIED in PART, as to Sections 1(d) and (e), 3 and 4, and Sections 5(b) 

through 5(g) of Executive Order 2015-05, and GRANTED in PART, and 

JUDGMENT is entered in their favor as to the remaining provisions. 

Pursuant to Markham, Respondents are ENJOINED from 

prospectively enforcing the sections of Executive Order 2015-05 declared invalid 

and void ab initio, or taking any future actions in accordance with those sections. 



AND FURTHER, Respondents' preliminary objection to the ripeness 

of Petitioners' claims is OVERRULED for the reasons set forth in the foregoing 

opinion. Respondents' preliminary objections in the nature of a demurrer are 

DISMISSED as MOOT. 

,Judge 

Cerlified from lhe Record 

OCT 1 4 2016 

and Order Exit 
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Executive Order 2015-05 
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 2015­05 ­ Participant­Directed Home Care
Services

EXECUTIVE ORDER
Commonwealth of Pennsylvania

Governor's Office

Subject:
Participant­Directed Home Care
Services

Number:
2015­05

Date:
02/27/2015

By Direction of:
Tom Wolf, Governor

WHEREAS,     the administration is committed to ensuring that Pennsylvania residents have access
to quality home care services; and

WHEREAS,          direct  care  workers  are  individuals  who  provide  vital  home  care  services  to
Pennsylvania’s seniors and people with disabilities who require assistance; and

WHEREAS,     without assistance from direct care workers who are paid through various programs
administered by the Department of Human Services through its Office of Long Term
Living,  these  residents  otherwise  would  require  institutional  care,  such  as  that
provided in a nursing home; and

 WHEREAS,     residents who are consumers of in­home personal care services must maintain the
right to select and direct the daily work of direct care workers who provide services
through the programs administered by the Department of Human Services; and 

WHEREAS,     the average cost of providing in­home personal care services is typically much less
than the cost of care provided in nursing homes or similar institutional settings, and
Pennsylvania’s  home  care  services  programs  therefore  save  the  Commonwealth
millions of dollars per year; and

WHEREAS,     the demand for direct home care services is expected to rise in the coming years in
light of Pennsylvania’s aging population; and

WHEREAS,          the  quality  of  life  for  Pennsylvania’s  seniors  and  people  with  disabilities  is
significantly improved by the option of received self­directed in­home care services;
and

WHEREAS,     direct care workers typically earn low wages and receive no benefits, paid time off,
or standardized training; and

WHEREAS,     as a result, the pool of direct care workers available for consumers of in­home care
services in Pennsylvania suffers from high turnover and inconsistent quality; and

WHEREAS,     reform of the Commonwealth’s home care programs requires careful consideration
of  its  economic  impact  and  must  ensure  Pennsylvania’s  right  to  receive  the
maximum amount of  federal  funds to which  it  is entitled and, therefore, should be
informed by input from all interested stakeholders; and

WHEREAS,    the administration believes there is a need to improve both the quality of home care
and  the  working  conditions  of  direct  care  workers  and  that  these  two  goals  are
related;

NOW, THEREFORE, I, Thomas W. Wolf, Governor of the Commonwealth of Pennsylvania, by virtue
of the authority vested in me by the Constitution and laws of the Commonwealth of Pennsylvania,
do hereby direct the following:

1.  Definitions.  As used in this Executive Order, the following definitions shall apply:

     a.  “Department” means the Department of Human Services.

    b.  “Deputy Secretary” means the Deputy Secretary of Human Services for Long Term Living.
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        c.    “Direct  Care  Worker”  means  a  person  who  provides  Participant­Directed  Services  in  a
Participant’s home under a Home Care Service Program.

    d.  “Direct Care Worker List” means a monthly list compiled at the direction of and maintained
by the Department of the names and addresses of all Direct Care Workers who have within
the  previous  three  (3)  months  been  paid  through  a  Home  Care  Service  Program  that
provides  Participant­Directed  Services.    The  list  shall  specify  the  program  through which
each  Direct  Care  Worker  is  paid,  but  nothing  that  would  identify  the  name  of  any
participant.

          e.    “Direct  Care  Worker  Representative”  means  the  designated  representative  elected
according to the procedure outlined in Paragraph 3.

     f.  “Home Care Service Programs” means the following programs administered by OLTL, and
any successor program:

          (1)   The Aging Waiver Program.
          (2)   The Attendant Care Waiver Program.
          (3)   The CommCare Waiver Program.
          (4)   The Independence Waiver Program.
          (5)   The OBRA Waiver Program.
          (6)   The Act 150 Program.
     g.  “OLTL” means the Department’s Office of Long Term Living.
         h.  “Participant” means a person who  receives services  from a Direct Care Worker under a

Home Care Service Program.
          i.      “Participant­Directed  Services”  means  personal  assistance  services,  respite,  and

Participant­Directed community supports or similar  types of services provided  to a senior
or a person with a disability who requires assistance and wishes to hire, terminate, direct
and  supervise  the  provision  of  such  care  pursuant  to  the  Home  Care  Service  Programs,
provided  now  and  in  the  future,  to  (i) meet  such  person’s  daily  living  needs,  (ii)  ensure
such person may adequately function in such person’s home, and (iii) provide such person
with  safe  access  to  the  community.    Participant­Directed  Services  does  not  include  any
care  provided  by  a  worker  employed  by  an  agency  as  defined  by  Section  802.1  of  the
Health Care Facilities Act (35 P.S. § 448.802a).

     j.   “Secretary” means the Secretary of Human Services.
2.    Advisory  Group  on  Participant­Directed  Home  Care.    There  is  hereby  established  an

Advisory Group to ensure the quality of long­term Participant­Directed Home Care that shall be
known  as  the  Governor’s  Advisory  Group  on  Participant­Directed  Home  Care.    The  Advisory
Group  shall  advise  the  Governor’s  Office  and  executive  branch  agencies  and  offices  of  the
Commonwealth  (including  the Department)  on ways  to  improve  the quality  of  care delivered
through the Home Care Services Programs.

         a.    The  Advisory Group  shall  be  composed  of  seven  (7) members, who  shall  serve  at  the
pleasure of the Governor.  The seven members shall  include the Secretary, or a designee
(who  shall  serve  as  chairperson  of  the  Advisory Group),  and  the Deputy  Secretary,  or  a
designee.  The remaining five (5) members of the Advisory Group shall be appointed by the
Governor, and will  include both participants or  their surrogates and advocates  for seniors
and people with disabilities.

     b.  Commencing no later than June 30, 2015, the Advisory Group shall meet at least quarterly
to  study  and  discuss  the  experiences  and  best  practices  of  other  states  that  administer
similar  programs  to  provide  Participant­Directed Home Care  Services.    In  particular,  the
Advisory Group shall review the following subjects:

                   (1)     Establishment and maintenance of policies, practices and procedures designed  to
ensure  that  the  Commonwealth  continues  its  efforts  to  reduce  the  numbers  of
Pennsylvania residents currently on waiting lists to receive services through the Home
Care Service Programs.

              (2)   Evaluation of the work of OLTL so as to ensure that the program standards of the
Home  Care  Service  Programs  are  being  met  as  they  apply  to  the  provision  of
Participant­Directed Services.   However,  the Advisory Group  shall  not be allowed  to
review  the  activities  of  the  Department  pertaining  to  pending  reviews  and
investigations that involve potential fraud or criminal conduct, unless the information
is publicly available.

                   (3)     Establishment and maintenance of policies, practices and procedures designed  to
ensure  that  the Commonwealth  continues  its  efforts  to  rebalance  resources  for  long
term care services from institutional care to home and community based services.

                   (4)     Establishment and maintenance of policies, practices and procedures designed  to
ensure  that  the  Commonwealth  continues  to  adhere  to  the  principles  of  participant­
direction, independent living and consumer choice.

          (5)   Any other issues that the Governor may deem appropriate.
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3.   Direct Care Worker Representative.   The Secretary  shall  recognize  a  representative  for
the Direct Care Workers for the purpose of discussing issues of mutual concern through a meet
and confer process.

     a.  Election Process.  The Secretary shall designate the American Arbitration Association to
conduct an election and certify the election outcome, pursuant to the following process:

          (1)   An election shall be conducted to designate a representative when an organization
seeking  to be so designated presents signed authorization cards  to  the Governor, or
his designee, demonstrating that at least ten (10%) percent of the providers identified
on  the  most  recent  Direct  Care  Worker  List  (as  described  below)  choose  to  be
represented by such organization.

          (2)   All Direct Care Workers identified on the most recent Direct Care Worker List (at the
time the election is requested) shall be eligible to vote in an election.  If the majority
of  votes  cast  in  the  election  are  for  the  petitioning  organization,  the  American
Arbitration  Association  shall  certify  the  election  results,  and  the  Secretary  shall
recognize  the  organization  as  the  Direct  Care  Worker  Representative.    There  shall
only be one Direct Care Worker Representative recognized at any time.

          (3)   The recognized Direct Care Worker Representative shall continue to act as such for
so  long  as  such  organization  complies  with  its  responsibilities  concerning
representation of Direct Care Workers.  Direct Care Workers who wish to remove the
Direct  Care Worker  Representative  shall  seek  such  removal  in  accordance  with  the
election  process  set  forth  in  this  Order.    Direct  Care  Workers  may  not  seek  such
removal  earlier  than one  (1) year after  the organization  is  recognized as  the Direct
Care Worker Representative.

         b.  Meet and Confer Process.   The Secretary,  the Deputy Secretary, and  the Direct Care
Worker Representative shall meet and confer to address concerns of Direct Care Workers
and ways to improve the quality of care provided under the Home Care Services Programs.

          (1)   The Secretary, the Deputy Secretary and the Direct Care Worker Representative shall
meet at least monthly, on mutually agreeable dates and times.

          (2)   The Secretary, the Deputy Secretary and the Direct Care Worker Representative shall
discuss relevant issues, including the following:

                                    (a)    The  quality  and  availability  of  Participant­Directed  Services  in  the
Commonwealth,  within  the  framework  of  principles  of  participant­direction,
independent living and consumer choice.

                                   (b)   The  improvement of  the recruitment and retention of qualified Direct Care
Workers.

                                    (c)    The  development  of  a  Direct  Care Worker  registry  or  worker­participant
matching service to provide routine, emergency and respite referrals of qualified
Direct Care Workers to participants who are authorized to receive long­term, in­
home care services under one of the Home Care Service Programs.

                                   (d)     Standards  for  compensating Direct Care Workers,  including wage  ranges,
health care benefits, retirement benefits and paid time off.

                                    (e)      Commonwealth  payment  procedures  related  to  the Home Care  Services
Programs.

                  (f)   Development of an orientation program for Direct Care Workers working in a
Home Care Services Program.

                  (g)   Training and professional development opportunities for Direct Care Workers.
                  (h)   Voluntary payroll deductions for Direct Care Workers.
          (3)   The Direct Care Worker Representative shall have the opportunity to meet with the

Governor, or his designee, at least once annually to discuss the outcome of the meet
and confer sessions with the Secretary.

     c.  Memorandum of Mutual Understanding.
          (1)    Mutual understandings reached during the meet and confer process shall be reduced

to writing.  Where appropriate, and with the approval of the Governor, understandings
reached through the meet and confer process will be implemented as the policy of the
Department  related  to Direct Care Workers  providing  Participant­Directed Services. 
If any such mutual understanding requires  legislation or rulemaking, the Direct Care
Worker Representative may make  recommendations  for  legislation or  rulemaking  to
the relevant body.

                    (2)      Nothing  in  this  Executive  Order  shall  compel  the  parties  to  reach  mutual
understandings.

          (3)   In the event the parties are unable to reach mutual understandings, the Governor or
a  designee  will  convene  a  meeting  of  the  parties  to  understand  their  respective
positions and attempt to resolve the issues of disagreement.

4.  Direct Care Worker List.
        a.    The Secretary shall compile a  list each month of the names and addresses of all Direct
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Care  Workers  (“DCW  List”)  who,  within  the  previous  three  (3)  months,  have  been  paid
through  a  Home  Care  Service  Program  that  provides  Participant­Directed  Services.    The
DCW List  shall  specify every program  through which each Direct Care Worker was paid. 
However, the DCW List shall not include the name of any participant, any designation that a
Direct Care Worker  is a  relative of a participant, or any designation  that  the Direct Care
Worker’s home address is the same as a participant’s address.

         b.  An employee organization  that has as one of  its primary purposes  the  representation of
direct care workers in their relations with the Commonwealth or other public entities may
petition the Secretary to represent a particular unit of Direct Care Workers.

          c.    Upon  a  showing  made  to  the  Secretary  by  an  employee  organization  described  in
Subparagraph 4.b. that at least 50 Direct Care Workers support the organization’s petition
to  provide  representation,  the  Secretary  within  seven  (7)  days  shall  provide  to  the
organization  the most  recent  DCW  List,  and,  for  an  additional  six  (6) months  thereafter,
upon request shall supply subsequent monthly lists.

          d.    Any  vendor  or  contractor  that  provides  financial  management  services  for  the
Commonwealth  in  connection  with  any  Home  Care  Service  Program  shall  assist  and
cooperate with the Department in compiling and maintaining the DCW List.  The Secretary
shall  ensure  that  all  existing  and  future  contracts  with  vendors  or  contractors  providing
financial  management  services  for  the  Commonwealth  require  the  fiscal  intermediary  to
cooperate in the creation and maintenance of the DCW List.

5.  No Change to Existing Rights and Relationships.
          a.   Nothing  in  this  Executive  Order  shall  be  construed  to  limit  communication  between  or

among Commonwealth employees, representatives of employee associations, the heads of
executive branch agencies, and the Governor.  The provisions of this Executive Order shall
not be construed or interpreted to diminish any rights, responsibilities, powers or duties of
individual employees in their service to the Commonwealth.  Further, the provisions of this
Executive Order shall not diminish or  infringe upon any  rights,  responsibilities, powers or
duties  conferred  upon  any  officer  or  agency  by  the  Constitution  or  laws  of  the
Commonwealth of Pennsylvania.

     b.  Nothing in this Executive Order shall be interpreted to grant Direct Care Workers the status
of  Commonwealth  employees.    The  provisions  of  this  Executive  Order  shall  not  be
construed  or  interpreted  to  create  collective  bargaining  rights  or  a  collective  bargaining
agreement under any federal or state law. 

     c.  Nothing in this Executive Order or in any Memorandum of Mutual Understanding that may
be reached hereunder shall alter the unique relationship between the individual participants
and Direct Care Workers.  Participants shall retain the rights to select, hire, terminate and
supervise a Direct Care Worker.  This Executive Order is not intended to grant any right, or
to imply that Direct Care Workers have any right, to engage in a strike or other collective
cessation of the delivery of services.

         d.  Nothing  in  this Executive Order, or  in any Memorandum of Mutual Understanding  that  is
reached  hereunder,  shall  alter  the  rights  of  Direct  Care  Workers,  including  the  right  to
become a member of a labor organization or to refrain from becoming a member of labor
organization.

         e.  In accordance with all applicable  federal and Commonwealth  laws, all existing or  future
vendors  or  contractors  providing  financial  management  services  for  the  Commonwealth
shall  refrain  from  interfering with a Direct Care Worker’s decision  to  join or  refrain  from
joining a labor organization.

          f.     This Executive Order and any Memorandum of Mutual Understanding reached hereunder
shall not be interpreted to require a Direct Care Worker to support a labor organization in
any way.

         g.  Nothing  in  this Executive Order, or  in any Memorandum of Mutual Understanding  that  is
reached  thereunder,  shall  limit  a  Direct  Care  Worker’s  ability,  individually  or  in  concert
with others, to petition the Commonwealth regarding any issue of concern.

6.  Cooperation by Commonwealth Agencies.  Agencies under the Governor’s jurisdiction shall
take all steps necessary to implement the provisions of this Executive Order.

7.    Effect  and  Duration.    This  Executive  Order  shall  be  effective  immediately  and  remain  in
effect until amended or rescinded by the Governor.
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Commonwealth Court’s Memorandum and Opinion vacating automatic 

supersedeas, November 10, 2016 



IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

David W. Smith and 
Donald Lambrecht, 

Petitioners 

v. : No. 177 M.D. 2015 
: Submitted: November 1, 2016 

Governor Thomas W. Wolf, in his 
official capacity as Governor of the 
Commonwealth of Pennsylvania and 
Commonwealth of Pennsylvania, 
Department of Human Services, 

Respondents 

BEFORE: HONORABLE ROBERT SIMPSON, Judge 
Filed: November 10, 2016 

MEMORANDUM OPINION 

Before this Court are the Application for Emergency Relief, and 

earlier filed Expedited Application to Vacate any Automatic Supersedeas, also 

seeking alternative relief, (collectively, Applications) filed by David W. Smith and 

Donald Lambrecht (collectively, Petitioners), and the answers thereto. 

Background 

By order dated October 14, 2016 (Order), this Court invalidated 

certain sections of Executive Order 2015 -05 (Executive Order) issued by Governor 

Thomas W. Wolf (Governor), declaring them void ab initio, and permanently 

enjoining prospective enforcement or other activities in reliance on those sections. 

Smith v. Wolf (Pa. Cmwlth., No. 177 M.D. 2015, filed October 14, 2016) (en banc) 

(unreported); see Markham v Wolf A.3d (Pa. Cmwlth., No. 176 M.D. 2015, 

filed September 22, 2016) (en banc). The Executive Order pertained to direct care 



workers (DCWs) whose services to eligible aged or disabled individuals (participants) 

are paid by the Department of Human Services, Office of Long Term Living 

(Department). 

This Court held the Governor exceeded his executive authority by 

enacting the majority of the provisions in the Executive Order, namely Sections 

1(d) and 1(e), 3, 4, and Sections 5(b) through 5(g), such that those provisions were 

invalid (Invalidated Provisions). Markham. Further, we reasoned the Invalidated 

Provisions disrupted the unique relationship between DCWs and participants, and 

were inconsistent with the Attendant Care Services Act' (Act 150), the 

Pennsylvania Labor Relations Act2 (PLRA), and the Public Employe Relations 

Act3 (PERA). We also found the Invalidated Provisions warranted a permanent 

injunction. Additionally, we held Petitioners established the ripeness of their 

claims because the Invalidated Provisions caused concrete harm in that Smith is a 

participant who recéives care from Lambrecht, his DCW. Smith. 

In anticipation of an appeal,' the same day that this Court filed its en 

banc decision in Smith, Petitioners filed their Expedited Application to Vacate any 

Act of December 10, 1986, P.L. 1477, as amended, 62 P.S. § §3051 -3058. 

2 Act of June 1, 1937, P.L. 1168, as amended, 43 P.S. § §211.1 -.13. 

3 Act of July 23, 1970, P.L. 563, as amended, 43 P.S. §§1101.101-.2301. 

4 This application ripened when Respondents appealed the Order. 

2 



Automatic Supersedeas, or in the alternative, Restore the Preliminary Injunctions 

Pending Appeal (Expedited Application). 

On October 24, 2016, the Governor and the Department (collectively, 

Respondents) filed a notice of appeal with our Supreme Court. Respondents' 

appeal effectuated an automatic supersedeas under Pa. R.A.P. 1736(b).6 Thus, 

Respondents may implement the Invalidated Provisions while the appeal is pending. 

The next day, Petitioners filed their Application for Emergency Relief, 

asking to vacate an automatic supersedeas, and renewing their Expedited Application. 

Legal Standard 

"It is well -established that in order to prevail on a motion to vacate an 

automatic supersedeas, the petitioner must establish: 1) that he is likely to prevail 

ótï thé mrits; -2) that without-the requested relief he will suffer irreparable injury; 

and[,] 3) that the removal of the automatic supersedeas will not substantially harm 

other interested parties or adversely affect the public interest." Rickert v. Latimore 

Twp., 960 Aid 912, 923 (Pa. Cmwlth. 2008) (quoting Solano v. Pa. Bd. of Prob. & 

Parole, 884 A.2d 943, 944 (Pa. Cmwlth. 2005)). Petitioners bear the burden of 

proving each prerequisite. 

5 Then -President Judge Dan Pellegrini issued a preliminary injunction on April 23, 2015, 
enjoining the Governor from entering any memorandum of mutual understanding pursuant to the 
Executive Order. 

6 Pa. R.A.P. 1736 applies to an appeal filed by the Commonwealth or any officer thereof 
acting in his official capacity. 



For the reasons set forth in our memorandum opinion filed in 

Markham v. Wolf (Pa. Cmwlth., No. 176 M.D. 2015, filed November 10, 2016) 

(unreported) (single j. op.), that apply equally here, we incorporate that analysis 

and find Petitioners established grounds to vacate the automatic supersedeas here. 

Conclusion 

For the foregoing reasons and those incorporated by reference, 

Petitioners established the elements needed to vacate the automatic supersedeas.? 

Because the automatic supersedeas is vacated, it is unnecessary to address 

Petitioners' request, in the alternative, to restore the preliminary injunction. 

Accordingly, the Court enters the following: 

ORDER 

AND NOW, this 10`h day of November, 2016, in accordance with our 

order dated November 1, 2016, the relief granted therein CONTINUES IN 

EFFECT; 

AND THEREFORE, the automatic supersedeas effectuated by 

Respondents' appeal of this Court's order dated October 14, 2016, is VACATED, 

thus RESTORING the injunction and all other terms of that Order, pending 

disposition of the appeal to the Supreme Court; 

7 As this Court permanently enjoined the Invalidated Provisions, vacating the supersedeas 
is the functional equivalent to restoration of an injunction. G. RONALD DARLINGTON, ET AL., PA. 
APP. PRACTICE §1732:8 n.1 (West 2011 -12 ed.) (citing Mazzie v. Corn., 432 A.2d 985 (Pa. 1981)). 

4 



AND FURTHER, this ORDER shall not preclude Respondents from 

communicating with DCWs as is necessary to perform their duties, in the manner 

the parties communicated prior to issuance of Executive 0 rder 2015 -05. 

ROBERT SIM 

5 

,Judge 

r,Pnifinri from the Record 

NOV 1 0 2016 

and Order 8di 
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Direct Care Worker Orientation Information  
effective for worker intakes after 7/01/2017

www.publicpartnerships.com

How was stakeholder input received?
Public Partnerships and the subcontractor, The Training and Education Fund, 
brought together current CLE’s, Participants and workers in the program to 
provide input to the development of the curriculum.  

We notified the Public Partnerships Advisory Group on April’s Advisory Meeting 
call of the orientation requirement and reviewed the process.

Participants/workers and Public Partnerships staff attended pilot sessions of the 
Pre-service orientation in May.

How was the Orientation curriculum 
developed?
Public Partnerships has been working with the Training and Education Fund, to 
build the curriculum in accordance with OLTL requirements since January.

• Public Partnerships provided the curriculum to OLTL for approval. Main 
curriculum topics include,

• Understanding Independent Living Principles

• Recognizing and Reporting Fraud, Abuse and Neglect

• Worker’s Rights

• Operational Procedures and Paperwork including but not limited to, 
who the employer is, timesheet requirements, pay schedules, overtime 
requirements, etc. 

How will/was the orientation advertised?
Public Partnerships has sent a post card advising of the new requirement and 
the 7/01 effective date.

New CLE instructions will include the new requirement for their DCW in the 
new hire application.

New DCWs Pre-Populated Packets will include the new requirement.

When the CLE and DCW call the over-the-phone enrollment number to sign up 
as a worker, the Public Partnerships representative will remind them of the new 
requirement.  Public Partnerships strongly encourages the use of over-the-phone 
enrollment, and currently, 90% of new hires use the over-the-phone enrollment 
method to provide their information.  At that time the Public Partnerships 
representative will provide the worker call-in information to The Training and 
Education Fund.

In mid-June, Public Partnerships will add orientation information to the message 
of the day, on the customer service line.

The Regional Enrollment Manager notified their Service Coordinators of the 
Orientation and the mechanics of the process at the beginning of June.

The Mechanics.

Each day, a file with new DCW intake information will be 
uploaded to a secure site.  The information will include 
the DCW E# to indicate that this is a worker that needs 
to complete the Orientation prior to providing services.  
There is no participant information transferred to the 
subcontractor.  Only the C# for determining the worker/
CLE association.

• The file will also include DCWs who are currently 
working for a participant; but are being hired by 
another participant on and after 7/01.

• The file will also include DCWs who have been 
terminated by their participant 30 days or longer and 
are being re-hired.  

The Training Group utilized data to determine the 
number of DCWs that live in each county, and used that 
information to rough out the number of sessions in each 
area. This is their baseline and will be adjusted as we see 
how this lines up with actual experience.

Currently all counties have at least one identified site for 
training. In the highly populated areas, there are multiple 
sites to be used concurrently however not all will be 
used every month, they have extras as back up in-case it 
is needed.  The training unit staff are still nailing down 
additional locations to fill out areas like State College and 
Altoona.

In highly populated PDS counties (like Philadelphia) they 
will have sessions planned multiple times per week.  In the 
lesser populated areas, sessions will be scheduled weekly 
and as demand for the session dictates.  

The DCW will be contacted by the Training and Education 
Fund and scheduled for the closest orientation site.  This 
will occur within 24 hours of receiving a daily file load of 
new worker intakes from Public Partnerships.

For example, if a worker calls in their new hire information 
today to Public Partnerships, the sub will have the workers 
name and number to call them to set up the appointment, 
tomorrow.  The representative on the phone will assist 
them with the closest sessions available. Again, it is 
important to note that the subcontractor will call the DCW 
to schedule an orientation session.  The worker should 
expect a call from The Training and Education Fund.
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The DCW can also call to schedule a session the day after they have 
provided their information to Public Partnerships’ over the phone 
enrollment.  The phone number is included in the new hire paperwork 
and enrollment documents for the CLE/DCW.  (If the DCW calls in, 
they must already have their E#.)

Each day, a file with the DCWs who have completed the orientation 
will be uploaded from The Training Fund to Public Partnerships.  This 
file will update our system for any worker who has completed the 
Orientation.  Once the worker has completed the Orientation, they 
will not need to recomplete the Orientation for other employers they 
work for.

Upon completion of an in-person, pre-service orientation, The Training 
and Education Fund issues a certificate of completion to the DCW and 
notifies Public Partnerships by updating the DCW electronic record on 
a secure file.

The DCW will be paid for 3.5 hours at minimum wage for their 
completed Orientation after they are good to go and on or before 
their first payment for services provided.

If the DCW does not complete the enrollment process, they will not 
be paid for the Orientation.

Sessions information.

The Training and Education Fund was provided both historical and 
trending data related to worker concentration in each county and 
region.  They have agreements with host sites to hold sessions based 
on their analysis of projected frequency of Orientation need for each 
county.  Session locations, dates and times will be provided to the 
worker at the time of the appointment.  Sessions are scheduled to 
provide the ability for a worker to attend an Orientation during the 
time that the enrollment process is being completed.  In order to 
allow for as many spots as possible to be conducted in each session, 
sessions are limited to DCWs, Public Partnerships monitors and OLTL 
designated staff.

No Impact on the Public Partnerships G2G process.

Once the worker has completed their enrollment materials, the 
background checks are processed fully, and the Orientation is 
complete; and the authorization for services (for new participants) 
from the SC has been received by Public Partnerships, the DCW will be 
able to provide services.

As previously mentioned, scheduled sessions will be set up with 
enough frequency to allow for the orientation to occur in parallel to 
the enrollment processing cycle time; which includes,

• Home Visits to the CLE (optional but strongly encouraged) to 
train on the employer role, business rules and assist with the 
completion of enrollment documents, and more

• Calling Public Partnerships with DCW new hire information

• Processing Background Checks, including clearance from the CLE 
for any DCWs who have a history (background checks where a 
DCW has a record normally take 3 weeks to fully process).

• Completion of the pre-populated DCW packet

• Processing the packets

Many of the above activities already occur in parallel with each 
other.  The orientation is another activity that can occur during the 
enrollment period without delaying the “good to go” process. The 
timeframes related to including direct care worker orientation will be 
monitored closely to ensure that the orientation program will not slow 
down the direct care worker enrollment process.  Workers should be 
sure to keep their scheduled session appointment so that enrollment is 
not delayed.

Geographic Limitations to Orientation Sessions.

On rare occasions, if the DCW is geographically unable to attend a 
training, the T&EF arrange for training materials to be sent to the 
DCW to review.  An Orientation representative from the Training 
and Education Fund will follow-up with scheduled visit to review the 
curriculum with the worker.  Here is how the process works:

1. The Training and Education Fund identifies a worker who cannot 
attend an in-person session due to geographical limitations. 

2. The Training and Education Fund mails a packet of information 
to the worker. This packet includes the same information that is 
provided at the in-person orientation.  

3. The Training and Education fund will schedule with a Pre-Service 
Orientation facilitator for the following week. The worker is 
expected to review the packet or modules prior to the call.  

4. During the orientation phone call, the instructor walks through 
the material and asks questions to ensure that the worker 
understands the information. Following the phone call, the 
facilitator certifies that the worker has completed the orientation 
and mails a certificate of completion to the worker.  The 
notification to Public Partnerships is the same as in-person 
orientation. 

The Training and Education Fund may provide the ‘geographically 
challenged’ Orientation curriculum on-line in the future.
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